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NOTICE 



This Quarterly completes Volume II of The Fed- 
eral Railway Digest. It supersedes Nos. 1, 2 and 3 
thereof, which should be destroyed. All cases reported 
to March 1, 1918, are herein digested. This number 
should be used in connection with Volume I, which di- 
gests all earlier cases. 

In this number we begin digesting cases relating to 
the operation by the Federal Government of the railway 
systems of the country. See the title "Government Oper- 
ation of Railways." The full text of the Act of Congress 
of March 21, 1918, relating to Federal operation is 
given in the Appendix to this Quarterly. 

We wish to call attention to the recent decisions 
pertaining to the Cummins Amendment which are di- 
gested in this issue on page 55. 

Volume III of this publication will continue to digest 
all current cases pertaining to the civil and criminal 
liability of railway companies under all Acts of Congress. 



THE FEDERAL 
LAW BOOK CO. 



THE FEDERAL RAILWAY DIGEST 

A Cumulatioe Quarterly 



Entered as second-class matter July 10, 1916. at the Postoffice at Chicago, 111., under the act of March 3, 1879 



Vol. II 



APRIL, 1918 



No. 4 



ANIMALS 

See Carriers of Interstate Freight and Express, VII 



BOILER INSPECTION ACT 

FEDERAL 

See Federal Ry. Digest, Vol. I, No. 2, pp. 7-8. 

Effect of amendment of Boiler Inspection Act on state laws regulating headlights, 
see Carriers of Interstate Freight and Express, II, C. 2, (d). 

(No new decisions.) 
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I. In General. 

(No new decisions.) 
II, Fares and Tickets. 

III. Passes. 

A. In General. 

(No new decisions.) 

B. Contracts to Issue. 

C. To Whom Issued. 

1. In General. 

(No new decisions.) 

2. Caretakers of Live Stock. 

3. Employees and Their Fam- 

ilies. 
(No new decisions.) 

D. Limitation of Liability. 

E. Improper Use of Passes. 

(No new decisions.) 

IV. Obtaining Transportation in Viola- 

tion OF Law. 
'A. In General. 

(No new decisions.) 

B. Expulsions. 

1. In General. 

(No new decisions.) 

2. Use of Improper Ticket. 

(No new decisions.) 

3. Traveling Wrong Route. 

(No new decisions.) 

C. Injury or Death. 
(No new decisions.) 



L IN GENERAL. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 3, pp. 7-11 and No. 
4, pp. 4-5. 

(No new decision.) 

IL FARES AND TICKETS. 

See also some section Federal Ry. Digest, 
Vol. 1, No. 3, p. 7. 

Violating Hepburn Act by Wrongful Use 
of Return Portion of Ticket. 

To permit a stranger who purchased the 
return portion of an interstate ticket for 
less than the regular rate, to use the same 
in violation of a stipulation that the ticket 
should be used only by the original pur- 
chaser, would, in violation of the Hepburn 
Act, give the former a preference by 
making him a lesser rate for the same 
class of ticket and the same service than 
the original purchasers of similar tickets 
would obtain. Boston v. Southern Pacific 
Co., — Ky. — , 194 S. W. 814. 

Use by Wife of Husband's Mileage. 

Where the owner of two mileage books 
in exchange for coupons therefrom, ob- 
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tained two mileage tickets for the inter- 
state use of himself and his wife who ac* 
companied him, the carrier was not justi- 
^ed in forfeiting the ticket presented by 
the wife and the book on which it was 
issued, under a tariff rule filed with the 
Interstate Commerce Commission forbid- 
ding the use of the mileage or exchange 
tickets by persons other than the original 
purchaser of the book, since the book and 
ticket was presented by the original pur- 
chaser within the meaning of such rule. 
Southern R. Co. v. Campbell, 239 U. S. 
99, 60 L. ed. 165, 36 Sup. Ct. Rep. 33, 
affirming 94 S. C. 95, 77 S. E. 745. 

Misrepresenting Scope of Mileage Ticket. 

When an agent of a carrier sold a mile- 
age book. and issued an exchange ticket 
thereon for an interstate trip over the 
line of a connecting carrier, assuring the 
purchaser that the mileage was good on 
such line although the book itself and the 
duly filed tariffs of the connecting car- 
rier showed the contrary, the selling car- 
rier is not answerable to the purchaser in 
damages for the misrepresentations of its 
agent, where the purchaser was unable to 
obtain return, transportation on such mile- 
age over the line of the connecting car- 
rier and was ejected from one of its trains 
for his refusal to pay fare, since the law 
charged the purchaser with knowledge 
of the facts. Alabama Great So. R. Co. v. 
Vermillion, — Ala. App. — , 77 So. 67. 



III. PASSES. 

See also same section Federal Ry. Di- 
gest, Vol. I, No. 3, pp. 8-9, No. 4, pp. 
4-5. 

Criminal liability for illegally issuing or 
using passes. See same section Vol. I, 
Federal Ry. Digest, No. 4, p. 4. 

A. In General. 

(No new decisions.) 

B. Contracts to Issue. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 8. 

Contract to Pay for Services With Trans- 
portation. 

An interstate carrier that received a 
map and agreed to pay therefor with 
transportation is answerable for its equiv- 
alent in money where the passage of the 
Hepburn Act rendered performance of the 
original agreement impossible. New York 
Central & Hudson River R. Co. v. Gray, 
239 U. S. 583, 60 L. ed. 451, 36 Sup. Ct. 
Rep. 176, affirming 161 App. Div. 924, 145 
N. Y. Supp. 1125. 



Contract to Furnish Laborers Return 
Transportation. 

Where a railway company promised la- 
borers free transportation home every 
two weeks to another state, but did not 
furnish it, and on their discharge refused 
to provide them with transportation back 
home, the carrier is not liable for the 
breach of its agreement, since it would 
have violated the Hepburn Act had it 
complied with its promise. Southern R. 
Co. V. Linear, — Tenn.—, 198 S. W. 887. 



Contracts in Consideration of Conveyance 
or Lease of Land. 

— Enforcement. 

Where, prior to the passage of the Hep- 
burn Act, land was conveyed to an inter- 
state carrier for railway purposes in con- 
sideration of an agreement to give the- 
grantor annual passes during his lifetime, 
the agreement is enforceable after the 
passage of such law, with respect to intra- 
state trnnsportation, notwithstanding the 
subsequent enactment of a state law pro- 
hibiting it, since, with respect to the con- 
tract in question, the state law violated the 
provision of the Federal Constitution with 
reference to impairing the obligation of 
contracts. Short v. Cleveland, Cmcinnati, 
Chicago & St. Louis R. Co., 18 Ohio N. P. 
(N. S.) 537. 

Where land was conveyed to an inter- 
state carrier for railway purposes prior to 
the enactment of the Hepburn Act, in con- 
sideration of an agreement by the carrier 
to issue the grantor annual free passes 
during his life, the refusal of the carrier 
to do so after the passage of such law will 
permit the grantor to recover the land by 
ejectment. Short v. Cleveland, Cincinnati, 
Chicago & St. Louis R. Co., 18 Ohio N. P. 
(N. SO 537. 

An action by a lessor railway against 
its lessee to enforce a covenant to provide 
the officers of the lessor with annual 
passes, does not, because of the conten- 
tion of the invalidity of such stipulation 
under the Act Regulating Commerce, 
make the action one arising under the 
Constitution or the laws of the United 
States so as to confer original jurisdiction 
on the Federal courts. Peterborough R. 
R. V. Boston & Maine R. Co., — C. C. A. — , 
239 Fed. 97, 

A Federal court does not have jurisdic- 
tion on the ground of diverse citizenship 
of an action by the officers of a lessor rail* 
way to enforce a covenant of the lease to 
furnish the former with annual passes, 
where both the lessor and the lessee are 
incorporated in the state wherein the ac- 
tion is brought. Peterborough R. R. v. 
Boston & Maine R. Co., — C. C. A. — , 239 
Fed. 97. 
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C. To Whom Issued. 

Set generally same section Federal Ry Di- 
gest, Vol. I, No. 3, p. 9, and No. 4, p. 8. 

8. Caretakers of Live Stock. 

See same section Federal Ry. Digest, Vol. 
I, No. 3, p. 9. 

Power to Issue. 

Section 1 of the Act Regulating Com- 
merce permits interstate carriers to issue 
free transportation to persons who accom- 
pany interstate shipments of live stock as 
caretakers. Norfolk Southern R. Co. v. 
Chatman, 244 U. S. 276, 61 L. ed.— , 37 Sup. 
Ct Rep. 499, affirming 138 C. C. A. 350, 
222 Fed. 802. 

The prohibition of section 1 of the Act 
Regulating Commerce against the grant- 
ing of "free passes" by carriers does not 
apply to such transportation when issued 
to^ caretakers who accompany interstate 
shipments of live stock, since they are pas- 
sengers for hire. Norfolk Southern R. Co. 
V. Chatman, 244 U. S. 276, 61 L. ed. — , 
37 Sup. Ct. Rep. 499, affirming 138 C. C. A. 
350. 222 Fed. 802. 

A uniform live stock contract for inter- 
state transportation, which is part of 
a carrier's established tariff rates, permit- 
ting the transportation of a caretaker 
without charge other than the regular 
freight rate, is not in violation of section 2 
of the Act Regulating Commerce forbid- 
ding compensation for the carriage ot 
passengers to be made in services, com- 
modities, or in any other form than 
money. Tripp v. Michigan Central R. Co., 
151 C. C. A. 385, 238 Fed. 449, certiorari 
denied 244 U. S. 648, 61 L. ed.— , 37 Sup. 
Ct. Rep. 475. 

The issuance of passes for the interstate 
transportation of caretakers who accom- 
pany shipments of live stock for the going 
portion of the journey is not prohibited by 
a tariff provision that "free or reduced 
transportation shall not be issued for ship- 
pers or caretakers in charge of live stock 
shipments, . . . and all such shippers 
or caretakers shall pay full fare return- 
ing." Norfolk Southern R, Co. v. Chat- 
man, 244 U. S. 276, 61 L. ed.— , 37 Sup. Ct. 
Rep. 499, affirming 138 C. C. A. 350, 222 
Fed. 802. 

Consideration. 

The fare collected for the transporta- 
tion of a caretaker who accompanies an 
interstate shipment of live stock under a 
pass issued pursuant to section 1 of the 
Act Regulating Commerce as a part of the 
freight charges, is paid in money when 
issued under a tariff which clearly shows 
the terms of the shipment of the stock 
with the transportation of such caretaker 
included, in a form which must be consid- 



ered as satisfactory to the Interstate Com- 
merce Commission. Norfolk Southern R. 
Co. V. Chatman, 244 U. S. 276, 61 L. ed.— , 
37 Sup. Ct. Rep. 499, affirming 138 C. C. A. 
350, 222 Fed. 802. 

The objection that the published tariffs 
of a carrier do not specify how much of 
the stipulated freight rate for the inter- 
state transportation of live stock shall be 
treated as payment for the transportation 
of the stock and how much for the car- 
riage of the caretaker, and that the pay- 
ment for the transportation of the latter is 
not specifically stated in the passenger 
tariffs, cannot be considered in an action 
against a carrier for injuries sustained by 
a caretaker, since under the Act Regulat- 
ing Commerce the Interstate Commrce 
Commission alone has jurisdiction, to de- 
termine and prescribe the forms in which 
tariffs and schedules shall be prepared, 
which is an administrative function with 
which the courts will not interfere in ad- 
vance of prior application to the Commis- 
sion. Norfolk Southern R. Co. v. Chat- 
man, 244 U. S. 276, 61 L. ed.— , 37 Sup. 
Ct. Rep. 499, affirming 138 C. C. A. 350, 
222 Fed. 802. 

Caretaker as Passenger for Hire. 

A caretaker who accompanies an inter- 
state shipment of live stock is a passenger 
for hire while traveling on a pass issued 
by an interstate carrier under the provi- 
sions of section 1 of the Act Regulating 
Commerce. Norfolk Southern R. Co. v. 
Chatman, 244 U. S. 276, 61 L. ed.— , 37 
Sup. Ct. Rep. 499, affirming 138 C. C A. 
350, 222 Fed. 802. 

An interstate contract of affreightment 
providing for the transportation of a care- 
taker with live stock without charge other 
than the regular freight rate, is not a free 
pass within the meaning of the Hepburn 
Act, and the caretaker is a passenger for 
hire. Tripp v. Michigan Central R. Co., 151 
C. C. A. 385, 238 Fed. 449, certoriari denied 
244 U. S. 648, 61 L. ed.— , 37 Sup. Ct. Rep. 
475. 

Defenses. 

— Failure of Tariff to Provide for Issue. 

When sued for injuries sustained by a 
caretaker while accompanying an inter- 
state shipment of live stock, and traveling 
on a pass issued by an initial carrier pur- 
suant to the terms of its established tar- 
iffs, a connecting carrier cannot defend 
the action on the ground that its own es- 
tablished tariffs did not permit the issu- 
ance of such passes. Norfolk Southern 
R. Co. V. Chatman, 244 U. S. 276, 61 L. 
ed.— , 37 Sup. Ct. Rep. 499, affirming 138 
C. C. A. 350, 222 Fed. 802. 

— Failure to Grive Notice of Injury. 

An action will not lie against a carrier 
for injuries sustained by a caretaker ac- 
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companying an interstate shipment of live 
stock, where he failed to comply with the 
terms of the shipping contract which re- 
quired written notice of damages to be 
given within 30 days as a condition prece- 
dent to the carrier's liability. Missouri, 
Kansas & Texas R. Co. v. Lynn, — Okla. 
— , 161 Pac. 1058. 

D. Limitation of Liability. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 9. • 

VaUdity. 

— In Pass of Caretaker of Live Stock. 

A stipulation in a pass issued a care- 
taker who accompanies an interstate ship- 
ment of live stock, and which is issued 
under the provisions of section 1 of the Act 
Regulating Commerce, by which he as- 
sumes all risks of accident or damage to 
his person and by which he releases and 
discharges the issuing carrier from all lia- 
bility for any personal injuries or damages 
which he may sustain, whether due to the 
negligence of the carrier or its servants or 
otherwise, is unreasonable and void, since 
such caretaker is a passenger for hire. 
Norfolk Southern R. Co. v. Chatman, 244 
U. S. 276, 61 L. ed. — , 37 Sup. Ct. Rep. 
499, affirming 138 C. C. A. 350, 222 Fed. 
802. 

A caretaker, who was required by a car- 
rier's rules to accompany an interstate 
shipment of live stock, was a passenger 
for hire when transported without extra 
charge in consideration of the freight rate 
paid under a contract which was part of 
the carrier's duly established schedules, 
and which required the shipper to indem- 
nify the carrier from liability for injuries 
sustained by the caretaker, so that a re- 
lease signed by the latter relieving the car- 



rier from liability for injuries caused by 
its negligence, is void. Tripp v. Michigan 
Central R. Co., 151 C. C. A. 385, 238 Fed. 
449, certiorari denied 244 U. S. 648, 61 L. 
ed. — , 37 Sup. Ct. Rep. 475. 

The Carmack Amendment does not per- 
mit a carrier to relieve itself by contract 
in consideration of furnishing free trans- 
portation to a caretaker of live stock, from 
liability for injuries sustained by him 
Adams v. Chicago, Rock Island & Pacifir 
R. Co., — Iowa, — , 161 N. W. 295. 

E. Improper Use of Passes. 

See same section Federal Ry. Digest, Vol. 
I, No. 3, p. 10. 

(No new decisions.) 

IV. OBTAINING TRANSPORTATION 
IN VIOLATION OF LAW. 

See also same section Federal Ry. Digest, 
Vo. I, No. 3, pp. 10-11. 

A. In General. 

(No new decisions.) 

B. Expulsion. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 10. 

(No new decisions.) 

C. Injury or Death. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 11. 

(No new decisions.) 
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CARRIERS OF INTERSTATE FREIGHT 

AND EXPRESS* 



I. In General. 

A. Validity of Federal Laws. 

(No new decisions.) 

B. Operation. 

(No new decisions.) 

C. What Carriers Within Federal 

Laws. 
(No new decisions.) 

D. What Shipments are Interstate. 

II. What Law Governs. 

A. In General. 

(No new decisions.) 

B. Federal Laws. 

C. State Laws. 



in. 



IV. 



Interstate Commerce Commission. 
A. In General. 
B. " Powers and Duties. 

(No new decisions.) 
C. Orders and Findings. 

1. In General. 

(No new decisions.) 

2. Jurisdiction to Make. 

(No new decisions.) 

3. Enforcement 

(No new decisions.) 

4. Restraining Enforcement. 

(No new decisions.) 

5. Reparation Orders. 

(a) In General. 

(b) Validity. 

(No new decisions.) 

(c) A 1 1 o w a n c e of 

Damages. 

(d) Reparation Orders 
as Evidence. 

(e) Who May En- 

force. 
(No new decisions.) 

(f) Who liable Under. 
(No new decisions.) 

(g) Actions. 
Rates and Charges. 

A. In General. 

B. Establishment. 

1. In General. 

(No new decisions.) 

2. Filing, Publishing and 

Posting. 

(No new decisions.) 

C. Reasonableness. 

(No new decisions.) 

D. Binding Effect of Established 

Rates. 

E. Construction of Schedules and 

Tariffs. 

F. Particular Charges and Rates. 

1. In General. 



♦For text of Interstate Commerce Act see 
No, 3, Vol. I, Federal Ry. Digest, p. 167. 



2. Demurrage or Car Service 

Charges. 

(a) In General. 

(b) Reasonableness of 

Rules and Rates. 

(c) Demurrage on Pri- 

vate Cars. 

(d) What Constitutes 

Arrival at Des- 
tination. 

(e) Delay in Unload- 

ing Attributable 
to Carrier. 

(f) Shipments U n - 

loaded and Held 
by Carrier. 
(No new decisions.) 

3. Elevator Charges. 

(No new decisions.) 

4. Foreign Rates. 

(No new decisions.) 

5. Icing Charges. 

(No new decisions.) 

6. Reconsignment Charges. 

(No new decisions.) 

7. Storage Charges. 

(No new decisions.) 

8. Switching Charges. 

G. Duty to Collect Established 
Rates. 

H. Contracts Respecting Rates and 
enlarges. 

I. Recovery of Undercharges. 

1. In General. 

2. When Contract for Less 

•Than Tariff Rate. 

(No new decisions.) 

3. When Less Than Tariff 

Rate Collected. 

(a) In General. 

(b) Mistakes in or 

Misquotation of 
Rates. 

(c) Mistakes in Classi- 

f ication or 
Weights. 
(No new decisions.) 

4. When no Established Rate. 

(No new decisions.) 

5. Effect of Failure to File. 

Publish or Post Rates. 

6. Furnishing Larger Cars 

Than Ordered. 

(No new decisions.) 

7. When Greater Charge for 

Short Than for Long 
Haul. 

(No new decisions.) 
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8. Estoppel. 

(No new decisions.) 

9. Who May Recover. 

(No new decisions.) 

10. Who Liable. 

11. Set off and Counter- 

claim. 

J. Recovery of Overcharges. 

1. In General. 

(No new decisions.) 

2. Voluntary Payments. 

3. Excessive and Unreason- 

able Charges. 

(a) In General. 

(No new decisions.) 

(b) Charges Not Pre- 
scribed by Tariffs. 

(No new decisions.) 

(c) Charges in Excess 

of Tariff or 
Contract Rate. 
(No new decisions.) 

(d) Action by Inter- 
state ^ Commerce 
Commission as 
Condition Prece- 
dent. 

(No new decisions.) 

4. Effect of Failure to File. 

Publish or Post Rates. 
(No new decisions.) 

5. Mistakes in Rates, Gassi- 

fications and Weights. 
(No new decisions.) 

6. Difference Between Old 

and New Rates. 

(No new decisions.) 

7. Collections of Interstate 

Rather Than Intrastate 
Rates. 

(No new decisions.) 

8. Furnishing Larger Cars 

Than Ordered. 

(No new decisions.) 

9. Who May Recover. 

(No new decisions.) 

K. Misquotation of Rates. 

1. In General. 

(No new decisions.) 

2. Recovery of Excess Above 

Quoted Rates. 

3. Liability of Carrier for 

Misquoting Rate. 

4. Effect of Failure to File, 

Publish or Post^ Rates. 
(No new decisions.) 

L. Liens and Sales for Charges. 

1. Liens. 

2. Sales. 

(No new decisions.) 
M. Recovery of Shipment When 

Overcharges Demanded. 

(No new decisions.) 
N. Pooling. 

(No new decisions.) 



V. Allowances, Discriminations, Pref- 

erences AND Rebates. 

A. In General. 

B. Contracts Creating. 

(No new decisions.) 

C. Allowances for Services in Con 

nection with Shipments. 

1. In General. 

(No new decisions.) 

2. Preparing Cars. 

(No new decisions.) 

3. Handling Freight. 

(No new decisions.) 

4. Moving Freight on Part 
of Journey. 

(No new decisions.) 

D. Discriminations and Prefer- 

ences. 

1. In General. 

(No new decisions.) 

2. Discriminations in Rates. 

(No new decisions.) 

3. Requiring Prepayment of 

Charges. 

(No new decisions.) 

4. Against Particular Terri- 

tory. 

(No new decisions.) 

5. Against Other Carriers. 

(No new decisions.) 

6. In Furnishing and Dis- 

tributing Cars. 

(No new decisions.) 

7. Milling in Transit Privi- 

leges. 

8. In Transportation and De- 

livery. 

(No new decisions.) 

9. Allowance of Damages 

Claims. 

E. Rebates. 

1. In General. 

2. Allowances of Rebates to 

Competitors. 

(No new decisions.) 

3. Allowance of Damages 

Claims. 

4. Who Answerable for Giv- 

ing. 

(No new decisions.) 

5. Recovery by Carrier. 

(No new decisions.) 

VI. Contracts Pertaining to Shipments. 

A. In General. 

(No new decisions.) 

B. For Switch Tracks and Shipping 

Facilities. 
(No new decisions.) 

C. Transportation. 

1. In General. 

(No new decisions.) 
S. Furnishing Cars. 

3. Special Trains. 

4. Holding Trains. 

"'?, (No new decisions.) 
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5. Time for and Expediting 

Transportation. 

(No new decisions.) 

6. Diversion of Shipment. 

D. Contracts of Affreightment. 

E. Rates. 

1. In General. 

2. Contracts Antedating In- 

terstate Commerce Act. 
(No new decisions.) 

3. Contracts to Maintain 

Rates. 

(No new decisions.) 

4. Contracts for Less Than 
Established Rates. 

(No new decisions.) 

5. Contracts as to Foreign 

Rates. 

(No new decisions.) 

6. Credit for Charges. 

i«'. Milling in Transit and Stopover 
Privileges. 

Ci. Exclusive Privileges. 

(No new decisions.) 

H. Contracts for Allowances, Re- 
bates, Discriminations and 
Preferences. 

1. In General. 

(No new decisions.) 

2. Contracts Antedating In- 

terstate Commerce Act. 
(No new decisions.) 

3. Rebates. 

(No new decisions.) 

4. Switching Charges. 

(No new decisions.) 

5. Handling Freight at Ter- 

minals. 

(No new decisions.) 

6. Moving Cars on Private 

Tracks* 

(No new decisions.) 

7. Lease of Railway Prop- 

erty to Shipper. 
1. Contracts Relating to Carrier's 
Liability. 

1. In General. 

2. Value of Shipment. 

(a) In General. 

(b) Baggage. 

(No new decisions.) 

(c) Knowledge of and 

Assent to Limita- 
tion. 

(d) Who May Bind 
Shipper. 

(No new decisions.) 

(e) Provisions 
in Schedules and 
Tariffs. 

(No new decisions.) 

(f) When but One Es- 

tablished Rate. 
(No new decisions.) 

(g) When No 
Through Rate. 

(No new decisions.) 



(h) Contract for Less 

Than Tariff Rate. 

(No new decisions.) 

(i) Effect of Failure 
to File, Publish or 
Post Rates. 

(j) Effect of Failure 
to Issue Receipt 
or Bill of Lading. 

(k) Particular Valua- 
tions. 

(1) Value at Particu- 
lar Time or Place. 

(m) What Losses 
Within Limita- 
tion. 

(n) Effect of Under- 
valuation. 
(No new decisions.) 

(o) When V.alue of 
Property in In- 
jured State Ex- 
ceeds Limitation. 

(p) Measure of Dam- • 
ages When Par- 
tial Loss or In- 
jury. 
(No new decisions.) 

(q) Recovery Beyond 
Stipulated Value 
Where Carrier 
Receives I n s u r- 
ance Money. 

(No new decisions.) 

3. Waiver of Claims for 

Damages. 

(No new decisions.) 

4. Contracts Against Negli- 

gence. 

5. Enforcement in State 

Courts. 

(No new decisions.) 

6. Notice of Injury, Loss or 

Damages Claims. 

(a) In General. 

(b) Validity of Re- 
quirement For. 

(c) Extension of Time 

for Giving. 
(No new decisions.) 

(d) Particular 
Periods. 

(e) Effect of Noncom- 
pliance. 

(f) W h a t Shipments 

Within Require- 
ment for Notice 
(No new decisions.) 

(g) What Lossei 
Within Require- 
ment for Notice 

(h) Form and Suffi 
ciency. 



12 



CARRIERS OF FREIGHT AND EXPRESS 



(b) 
(c) 
(d) 



(i) Service. 

(j) Waiver. 
7. Time for Bringing Action. 

(a) In General. 
Validity. 

Particular Periods 
What Demands 
Within Limita- 
tion. 
(No new decisions.) 

(e) Waiver. 

VI I. Carriers of Live Stock. 
A. In General. 

(No new decisions.) 

1. Validity and Construction 

of the 28 Hour Act. 
(No new decisions.) 

2. What Carriers Within 28 

pour Act. 

(No new decisions.) 

3. What Shipments Within 

28 Hour Act. 

(No new decisions.) 
D. Injuries to Stock Awaiting Ship- 
ment. 

(No new decisions.) 
v. Duty to Unload for Feed, Wat- 
er and Rest. 

1. In General. 

(No new decisions.) 

2. Contracts Affecting. 

(a) In General. 

(No new decisions.) 

(b) Contracts of Ship- 
per. 

(No new decisions.) 

3. Facilities for Feeding, 

Watering and Resting. 

4. Defective and Insufficient 

Pens. 

5. When Facilities for Feed- 

ing, Watering and Rest- 
ing in Cars. 

(No new decisions.) 

6. Consent to Confinement 

Beyond 28 Hours. 

(No new decisions.) 

7. Computing Period of Con- 

finement. 

(No new decisions.) 

8. Unloading Sheep at Night 

(No new decisions.) 

9. Liability for Failure to 

Unload. 

(a) In General. 

(b) Knowledge and 
Willfulness o f 
Carrier. 

(c) Stock Received 
from Connecting 
Carrier. 

(No new decisions.) 

(d) Liability of Car- 
rier for Damages. 

(No new decisions.) 

(e) Justification and 

Excuse. 
(No new decisions.) 



1. 



2. 



3. 



4. 



2. 



10. Failure to Allow 5 Hours 
Rest. 

(No new decisions.) 

11. Failure of Caretaker or 
Owner to Unload. 

(No new decisions.) 

12. Termination of Liability. 

13. Who Liable. 
(No new decisions.) 

14. Liability for Cost of Feed 
and Water. 

(No new decisions.) 

15. Unloading Stock When 
Feed and Water Unob- 
tainable. 

G. Transportation of Infected 
Animals. 
In General. 

(No new decisions.) 
Animals from Infected 
Districts. 

(No new decisions.) 
Animals Intended for Im- 
mediate Slaughter. 
(No new decisions.) 
Infecting Other Animals. 
(No new decisions.) 

H. Penalties. 

1. In General. 

(No new decisions.) 
Actions for Penalties. 

(a) Nature. 
(No new decisions.) 

(b) Jurisdiction. 
(No new decisions.) 

(c) Pleading. 
(No new decisions.) 

(d) Evidenct. 

(e) Instructions. 
(No new decisions.) 

(f) Question of Law 
and Fact. 

(No new decisions.) 

(g) Verdict, Judgment 
and Costs. 

(No new decisions.) 
Appeal and Error. 

(No new decisions.) 

VIII. Liability of Carrier for Loss of or 

Injury to Shipments. 
A. In General. 

C. Diversion of Shipment. 

D. Effect of Illegality of Contract 

of Carriage. 

IX. Transportation of Nursery Stock. 

(No new decisions.) 
X. Interest of Carrier in Commodities 
Transported. 

(No new decisions.) 
XI. Carmack Amendment.* 

A. In General. 

B. Validity. 

(No new decisions.) 



3. 



♦For text of Carmack Amendment see 
Appendix Vol. I, No. 2, p. 394. 
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C. <)Qn5trttctioQ. 

D. Effect. 

1. In General. 

2. On State Laws. 

(a) In General. 

(b) Laws Relating to 

Particular Sub- 
jects. 

3. On Common-Law Rights 

and Remedies. 
(No new decisions.) 

4. Of Saving Clause in Car- 

mack Amendment. 

K What Carries Within Act. 

1. In General. 

(No new decisions.) 

2. Initial Carriers. 

(No new decisions.) 

3. Intermediate and Terminal 

Carriers. 

(No new decisions.) 

4. Electric Railways. 

(No new decisions.) 

5. Truckmen. 

(No new decisions.) 

6. Connecting and Terminal 

Carriers as Agents of 
Initial Carrier. 

F. What Shipments Within Act. 

1. In General. 

(No new decisions.) 

2. Interstate Shipments. 

(No new decisions.) 

3. Shipments to Foreign 

Countries. 

(No new decisions.) 

4. Interstate Shipments Di- 

•verted to Intrastate 
Point. 

G. Delivery to Carrier. 

(No new decisions.) 

H. Contracts of Affreightment. 

1. In General. 

2. Written Contracts. 

(No new decisions.) 

3. Parol Contracts. 

4. Fraudulent lasue of Bill 

of Lading. 

(No new decisions.) 

5. Effect of Failure to Issue 

Bill of Lading. 

6. Bills of Lading for Intra- 

state Portion of Inter- 
state Journey. 

(No new decisions.) 

7. Construction of Contracts 

of Affreightment. 

(No new decisions.) 

8. Varying Original Contract 

of Affreightment 

(No new decisions.) 

9. Possession of Contract as 

Prerequisite to Recov- 
ery. 



I. Contracts Limiting Liability of 
Carrier. 

1. In General. 

(No new decisions.) 

2. For Negligence. 

(No new decisions.) 

3. To Lines of Particular 

Carrier. 

4. Agreed Valuation. 

(a) In General. 

(No new decisions.) 

(b) Validity. 

(No new decisions.) 

(c) Consideration. 
(No new decisions.) 

(d) Effect of Limita- 
tion in Tariffs and 
Schedules. 

(No new decisions.) 

(e) Effect of absence 
of Knowledge of 
Limitation. 

(No new decisions.) 
( f ) Rates Not Approv- 
ed by Interstate 
Commerce Com- 
mision. 
(No new decisions.) 
(g) Validity When 
But One Tariff 
Rate. 
(No new decisions.) 
(h) Effect of Refusal 
to Permit Ship- 
ment without 
Limitation. 
(No new decisions.) 
(i) Effect of Accept- 
ing Contract with 
Limitation. 
(No new decisions.) 
( j ) Particular Valua- 
tions in General. 
(No new decisions.) 
(k) In Express Re- 
ceipts. 
(No new decisions.) 
(1) Circus Property. 

(No new decisions.) 
(m) Live Stock. 

(No new decisions.) 
(n) Household Goods. 
(No new decisions.) 
(o) Value at Particu- 
lar Time or Place 
(No new decisions.) 

5. Limiting Liability for 

Baggage. 

(No new decisions.) 

6. What Losses Within 

Terms of Limitations. 

(a) In General. 

(No new decisions.) 

(b) Losses Due to 
Negligence. 

(No new deeaiiont.) 
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(c) Unavoidable Loss- 

es and Delays. 
(No new decisions.) 

(d) Conversion o f 
Property by Car- 
rier. 

(e) Wrongful Diver- 

sion of Shipment. 
(No new decisions.) 

(f) Wrongful Deliv- 
ery. 

(No' new decisions.) 
7. Payment of Damages in 
Excess of Agreed 
Amount. 

(No new decisions.) 

J. Notice of Claims for Loss or 
Damage. 

1. In General. 

2. Validity of Requirement 

for. 

(a) In General. 

(b) Particular 
Periods. 

3. Whit Losses Within Re- 

quirement for Notice. 

(a) In General. 

(No new decisions.) 

(b) Death of Live 
Stock in Transit. 

(No new decisions.) 

(c) Conversion o f 

Property by Car- 
rier. 
(No new decisions.) 

(d) Loss of Particu- 
lar Market from 
Delay. 

(No new decisions.) 

(e) Shrinkage. 

(No new decisions.) 

(f) Undeveloped In- 

juries and Di- 
seases. 

(g) Wrongful Deliv- 
ery. 

(No new decisions.) 

4. Form of Notice. 

(a) In General 

(b) Verbal Notice. 

5. To Whom Given. 

6. Extension of Time for 

Giving. 

(No new decisions.) 

7. Waiver. 

(a) In General. 

(b) Effect of Actual 
Knowledge. 

(No new decisions.) 

K. Limitation of Time for Action. 

1. In General. 

(No new decisions.) 

2. Validity in General. 

(No new decisions.) 

3. Validity of Particular Pe- 

riods. 
} (No new decisions.) 



4. Waiver. 

(No new decisions.) 

L. Liability of Initial Carrier. 

1. In General. 

2. As Insurer. 

(No new decisions.) 

3. Effect of Failure to Issue 

Bill of Lading. 

(No new decisions.) 

4. Liability for Acts of Suc- 

ceeduig Carriers. 

(a) in General. 

(b) Loss of Baggage. 
(No new decisions.) 

(c) Delay in Transit 

(d) Diversion of Ship- 
ment. 

(e) Conversion o f 

Shipment by Car- 
rier. 

(f) Unauthorized In- 
spection. 

(No new decisions.) 

(g) Wrongful Deliv- 
ery. 

(h) Failure to Give 
Notice of Non- 
delivery. 

5. Liability for Injury to 

Ck>ods Loaded in Inter- 
state Car on Line of 
Connecting Carrier. 
(No new decisions.) 

6. Breach of Special Agree- 

ments of Succeeding 
Carriers. 

(No new decisions.) 

7. Rerouting of Shipment by 

Terminal Carrier. 
(No new decisions.) 

8. Acts of Warehousemen. 

9. Termination of Liability. 

(No new decisions.) 

10. Defenses Available to Ini- 

tial Carrier. 

11. Settlement With Negligent 

Carrier. 

(No new decisions.) 

M. Liability of Connecting and 
Termmal Carriers. 

1. In General. 

2. For Own Negligence. 

3. Liability on Own Con- 

tracts with Shipper. 

(a) In (jeneral. 

(b) Varying Original 
Contract 

(No new decisions.) 

(c) As Initial Car- 

rier. 
(No new decisions.) 

(d) As to Notice of 
Loss or Damage. 

4. Right to Benefit of Condi- 

tions in Favor of Ini- 
tial Carrier. 
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XIL 
XIII. 



N. Joint Liability of Initial and 
Succeeding Carriers. 
(No new decisions.) 

1. In General. 

(No new decisions.) 

2. Joint Liability. 

(No new decisions.) 
O. Liability Over of Negligent 
Carrier to Initial Carrier. 

Cummins Amendment.* 

Actions. 

A. In General 

2. Survival. 

(No new decisions.) 

3. Limitations. 

(a) In (jcneral.^ 

(No new decisions.) 

(b) What Laws Ap- 
ply. 

4. Removal. 

B. Jurisdiction. 

1. In Goneral. 

(No new decisions.) 

2. Federal Courts. 

(a) In General. 

(b) Jurisdiction of 

the Person. 
(No new decisions.) 

(c) Actions for Viola- 

tion of Act Regu- 
lating Commerce. 
(No new decisions.) 

(d) Actions Pertain- 
ing to Rates and 
C&irges. 

(e) Actions for Dis- 

crimina- 
tions, Preferenc- 
es and Rebates. 

(f) Actions for Fail- 
ure to Furnish 
Cars or Other 
Shipping Facili- 
ties. 

(No new decisions.) 

(g) Actions for Negli- 
gence. 

(No new decisions.) 

(h) Actions Removed 

from State 

Courts. 

(No new decisions.) 

3. Interstate Commerce Com- 

mission. 

4. State Courts. 

(a) In General. 

(b) Actions Under 
C a r m a c k and 
Cummins Amend- 
ments. 

(c) Actions Pertaining 

to Contracts. 
(No new decisions.) 



*For text of Cummins Amendment see 
Appendix, Vol. I, No. 2, p. 3W. 



(d) Actions Pertaining 

to Rates and 
(Charges. 

(e) Actions for Un- 

lawful Prefer- 
ence and Dis- 
criminations. 

(f) Actions for Al- 

lowances, C o n - 
cessions and Re- 
bates. 
(No new decisions.) 

(g) Action for Loss 
of or Injury to 
Shipments. 

(No new decisions.) 
(h) Failure to Fur- 
nish (Tars. 

C. Process. 

(No new decisions.) 

D. Parties. 

1. In Greneral. 

(No new decisions.) 

2. Plaintiffs. 

(No new decisions.) 

3. Defendants. 

CNo new decisions.) 

E. Pleading. 

1. In General. 

2. What Must Be Alleged. 

(a) In General.^ ^ 
(No new decisions.) 

(b) Federal Law. 

(c) Issue of Bill of 

Lading. 

(d) Possession of Bill 
of Lading. 

(No new decisions.) 

(e) Ownership of 

Goods. 
(No new decisions.) 

(f) Name of Negli- 
gent Carrier. 

(No new decisions.) 

(g) Notice of Claim. 
(No new decisions.) 

(h) Fraud' or Deceit 
in Issuing Con- 
tract of Af- 
freightment. 
(No new decisions.) 
(i) Negligence. 

(No new decisions.) 
(j) Waiver. 
(No new decisions.) 

3. Sufficiency. 

(No new decisions.) 

4. Demurrer. 

(No new decisions.) 

5. Plea or Answer. 

(No new decisions.) 

6. Amendments. 

F. Damages. 

1. in General. 

2. Delays. 

(No new decisions.) 
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3. Failure to Heat Car. 

(No new decisions. ) 

4. Freight Charges. 

(No new decisions.) 

5. Injury of Live Stock. 

6. Mental Anguish. 

7. Market Value. . 

8. Discriminations, Prefer- 

ences and Unjust Rates. 
(No new decisions.) 

G. Evidence. 

1. In General. 

2. Judicial Notice. 

3. Admissions. 

(No new decisions.) 

4. Presumptions. 

• 5. Burden of Proof. 

6. Circumstantial Evidence. 

(No new decisions.) 

7. Documentary Evidence. 

(No new decisions.) 

8. Tariffs, Classifications and 
Schedules. 

(No new decisions.) 

9. Negligence. 

(No new decisions.) 

10. Damages. 

(No new decisions.) 

11. Parol Evidence. 

12. Meaning of Words and 
Terms. 

13. Scope of Issue and Va- 
riance. 

(No new decisions.) 

14. Weight and Sufficiency. 

(No new decisions.) 

H. Instructions. 

1. In General. 

2. Carrier's Liabilit>r. 

(No new decisions.) 

3. Limitation of Liability. 

(No new decisions.) 
. 4. Negligence. 

(No new decisions.) 

5. Delays in Transit. 

(No new decisions.) 

6. Notice of Damage Claims. 

(No new decisions.) 

7. Damages. 

8. Injury to Live Stodc. 

(No new decisions.) 
I. Directing Verdict. 

(No new decisions.) 
J. Questions of Law and Fact. 

K. Costs, Interests and .Attorney 
Fees. 
(No new decisions.) 

L. Judgment. 

(No new decisions.) 

M. Appeal and Error. 

1. In General. 

2. Federal Questions. 

3. Admission and Rejection 
of Evidence. 

(No new decisions.) 

4. Instructions. 

(No new decisions.) 



5. Questions Not Raised Be- 
low. 

6. Harmless Error. 

XIV. Criminal Pkosecutions. 

A. In Croieral. 

(No new decisions.) 

B. Jurisdiction. 

C. Limitations. 

(No new decisions.) 

D. Parties. 

(No new decisions.) 

E. Indictment. 

(No new decisions.) 

F. Evidence. 

(No new decisions.) 

G. Instructions. 

(No new decisions.) 

H. Variance and Failure of Proof. 
(No new decisions.) • 

I. Questions of Law and Fact. 
(No new decisions.) 

J. Verdict,, Judgment and Penal- 
ties. 

K. Appeal and Error. 

(No new decisions.) 

See in general Federal Ry. Digest, Vol. I, 
No. 3, pp. 12-127, and No. 4, pp. 6-45. 



I. IN GENERAL. 

A. Validity of Federal Laws. 

See same section Vol. I, No. 4, Federal 
Ry. Digest, p. 7. 

(No new decisions.) 

B. Operation. 

See in general same section Vol. I, Fed- 
eral Ry. Digest, No. 4, p. 7. 

(No new decisions.) 

C. What Carriers Within Federal Laws. 

See same section Vol. I, Federal Ry. 
Digest, No. 4, pp. 7-8. 

(No new decisions.) 

D. What Shipments are Interstate. 

See also same section Vol. I, Federal Ry. 
Digest, pp. 8-9. 

In General. 

Whether commerce is interstate or in- 
trastate must be determined by its 
essential character and not by mere billing, 
form of contract or the incidents pertain- 
ing to the transaction. McFadden v. Ala.- 
bama Great Southern R. Co., — C. C. A. — , 
241 Fed. 562, affirming 232 Fed. 1000. 
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Cotton Shipments With Compress 
Prhnlefe. 

A shipment of cotton is interstate when 
transported on local bills of lading to an 
intrastate point where, in accordance with 
a condition of the bill of lading and with- 
out delivery to the shipper, the carrier 
compressed the cotton and afterwards re- 
shipped it on new bills of lading to an 
interstate point. McFadden v. Alabama 
Great Southern R. Co., — C. C. A. — , 241 
Fed. 562, affirming 232 Fed. 1000. 

Interstate Shipments Diverted to Intra- 
state Points. 

A shipment consigned to another state 
but which was sold and delivered in the 
state of inception, is interstate where it 
was subsequently taken across the state 
line and then returned into the former 
state for unloading. Andrews v. Union 
Pacific R. Co., 90 Kan. 347. 161 Pac. 600. 

Interstate Shipments Rebilled to Intra- 
state Points. 

Where goods were shipped into a state 
to a point from which the shipper intended 
to afterwards reship them to some then 
undetermined intrastate point, and the 
goods were sometime afterwards shipped 
on a new bill of lading to the destination 
ultimately determined on, the subsequent 
shipment was interstate and was not con- 
trolled by the state laws. Gulf, Colorado 
& Santa Fe R. Co. v. Mathis, — Tex. Civ. 
App.— , 194 S. W. 1135. 

Where a- car of corn was moved in in- 
terstate commerce to destination from 
which it was rebilled by the consignee to 
an intrastate point over the line of a con- 
necting carrier, the last movement of the 
car was in intrastate commerce and sub- 
ject to the regulations of the state rail- 
road commission. Gulf, Colorado & Santa 
Fe R. Co. V. State, 204 U. S. 403, 51 L. ed. 
540, 27 Sup. Ct. Rep. 360, affirming 97 
Tex. 274, 78 S. W. 495. 

Intrastate Shipment Rebilled to Interstate 
Point. 

A shipment is interstate 'where house- 
hold goods and horses were billed to an 
intrastate point from which the owner in- 
tended to drive the horse to an interstate 
destination, but at the former place he 
changed his mind, and, after the car was 
delivered to a connecting carrier across 
the state line, he rebilled the shipment 
from such place of delivery to the ultimate 
destination over the line of the connecting 
carrier by whose negligence the horses 
were injured. Easdale v. Atchison, To- 
peka & Santa Fe R. Co., — Kan. — , 164 
Pac. 164. 

Intrastate Shipment Rebilled to Foreign 
Country. 

Lumber is moved in foreign rather than 
intrastate commerce when transported in 



carload lots on local bills of lading to an 
intrastate seaport for reshipment b^ water 
to foreign countries. Railroad CTommis- 
sion of Louisiana v. Texas & Pacific R. 
Co., 229 U. S. 336, 57 L. ed. 1215, 33 Sup. 
Cl. Rep. 837, affirming 106 C. C. A. 666, 
184 Fed. 989. 

Intrastate Shipments Passing Through 
Adjoining State. 

A shipment is interstate when the ,bill 
of lading shows the routing between in- 
trastate points to be through another 
state. Illinois Central R. Co. v. Rogers 
& Hurdle, — Miss. —, 76 So. 686. 



II. WHAT LAWS GOVERN. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 16. 

Applicability of Carmack Amendment to 
interstate shipments, see infra, XI, F. 

A. In General. 

(No new decisions.) 

B. Federal Laws. 

See also same section Vol. I, Federal Ry. 
Digest, No. 3, p. 16. 

In General. 

The parties to an interstate shipment 
are bound by the responsibility imposed 
by the Federal law to the exclusion of all 
other rules or obligations. St. Louis, Iroii 
Mountain & Southern R. Co. v. Starbird, 
243 U. S. 592, 61 L, ed. — , 37 Sup. Ct. Rep. 
462, reversing 118 Ark. 485, 177 S. W. 912. 

The liability of carriers on contracts 
pertaining to interstate shipments is 
governed exclusively by the Act Regulat- 
ing Commerce and the amendments 
thereto. Foster L. Co. v. Atchison, To- 
peka & Santa Fe R. Co., — Mo. — , 194 
S. W. 281. 

Interstate shipments are governed ex- 
clusively by Federal legislation and the 
decisions thereon. Atchison, Topeka & 
Santa Fe R. Co. v. Miller, — Colo. — , 
163 Pac. 836; Crossley v. St. Louis, Iron 
Mountain & Southern R. Co., 199 111. App. 
195. 

All interstate shipments of property are 
governed by the Interstate Commerce Act 
as interpreted by the Federal courts. 
O'Briant v. Pryor, — Mo. App. — , 195 
S. W. 759. 

All interstate freight shipments are gov- 
erned by the Interstate Commerce Act. 
Keasler v. Baltimore & Ohio S. W. R. Co., 
203 111. App. 61. 

Contracts for interstate shipments are 
'governed by the Act Regulating Com- 
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merce, the agreements of the parties, and 
the common-law principles as accepted 
and enforced by the Federal courts. Chi- 
cago, Rock Island & Gulf R. Co. v. 
Shroyer, —Tex. Civ. App.— , 197 S. W. 
773. 

Interstate shipments are governed by 
the Federal laws and rules to the exclu- 
sion of all state laws. Dusal Chemical 
Co. V. Southern Pac. Co., — App. Div. — , 
168 N. Y. Supp. 617. 

An interstate contract of affreightment 
must be construed and measured by the 
Federal and not by state laws. Bilby v. 
Atchison, Topeka & S. F. R. Co., — Mo. 
App.—, 199 S. W. 1004. 

E£Fect of Federal Decisions on State 
Courts. 

State courts are bound by the construc- 
tion placed by the Supreme Court of the 
United States on contracts of interstate 
affreightment. Lusk v. Long, — Ark. — , 
192 S. W. 213; Crossley v. St. Louis, Iron 
Mountain & Southern R. Co., 199 111. App. 
196; Foster L. Co. v. Atchison, Topeka 
& Santa Fe R. Co., — Mo. — , 194 S. W. 
281. 

Whether a condition of an interstate 
contract of affreightment for giving 
written notice of damage claims within a 
stipulated time, may be waived by a 
carrier is a question touching which the 
decisions of the Supreme Court of the 
United States are binding on all state 
* courts. Metz Co. v. Boston & Maine R. 
Co., — Mass. — , 116 N. E. 475. 

State courts are bound by the decisions 
of the Federal Supreme Court pertaining 
to the validity and construction of stipu- 
lations in contracts of interstate affreight- 
ment relating to notice of damage claims. 
Bryan v. Louisville & Nashville R. Co., 
— N. C. — , 93 S. E. 750. 

C. State Laws. 

See also same section Vol. I, Federal Ry. 

Digest, No. 3, p. 16. 
Effect of Carmack Amendment on state 

laws, see infra, XI, D, 2. 

Application of state limitation laws to ac- 
tions pertaining to interstate transporta- 
tion, see infra, XIII, A, 3. 

In General. 

The Act Regulating Commerce super- 
seded all state laws relating to interstate 
traffic. Metz Co. v. Boston & Maine R. 
Co., — Mass. — , 116 N. E 475. 

State laws have no application to inter- 
state freight shipments. Bilby v. Atchi- 
son, Topeka & S. F. R. Co., — Mo. App. 
— , 199 S. W. 1004; Dusal Chemical Co. 
V. Southern Pac. Co., — App. Div.—, 168 
N. Y. Supp. 617. 



Particular State Laws, 

— Conclusiveness of Bills of Lading. 

A state law making a bill of lading, 
when acquired in good faith and for value, 
conclusive evidence that the issuing 
carrier received the goo.ds therein speci- 
fied, does not apply where the liability of 
a carrier arises out of the issuance of an 
interstate bill of lading. Lowitz v. Chi- 
cago, St. Paul, Minneapolis & Omaha R. 
Co., — Minn. — , 161 N. W. 411. 

Where an orderJ)ill of lading was issued 
for an interstate shipment without the 
receipt by the carrier of the property 
described therein, the carrier is not liable 
to a purchaser of the bill of lading for 
value and in good faith, under a state 
law making it unlawful to issue such 
documents until the property described 
therein is actually received by the carrier, 
and making the latter liajble for all dam- 
ages sustained by such good faith holder. 
Lowitz V. Chicago, St. Paul, Minneapolis 
& Omaha R. Co., — Minn. — , 161 N. W. 
411. 

—Electric Headlights. 

By the amendment of March 4, 1915, to 
the Federal Boiler Inspection Act* ex- 
tending the scope of such law so as to 
"apply to and include the entire locomo- 
tive and tender and to all parts and appur- 
tenances thereof," Congress so occupied 
the whole field with respect to engmes 
employed in interstate commerce as to 
supersede a state law requiring locomo- 
tives to be equipped with power head- 
lights of a designated standard, notwith- 
standing that rules* regarding the use of 
headlights have not been approved by the 
Interstate Commerce Commission. Louis- 
ville & Nashville R. Co. v. State, — Ala. — , 
76 So. 505. 

A state statute requiring the equipment 
of locomotives used in road service with 
power headlights of not less than 1,500 
candle power brilliancy measured with a 
suitable reflector, was, with respect to 
engines used in interstate commerce, 
superseded by the Federal Boiler Inspec- 
tion Act as amended March 4, 1915,* ex- 
tending the scope of such act so as to 
"apply to and include the entire locomo- 
tive and tender and to all parts and appur- 
tenances thereof," and conferring on the 
boiler inspectors the same powers and 
duties with respect to locomotives and 
tenders and their appurtenances as such 
officials had under the original act; not- 
withstanding that the rules adopted by the 
inspectors with respect to headlights have 
not been approved by the Interstate Com- 
merce Commission. Louisville & Nash-- 
ville R. Co. v. State, — Ala. — , 76 So. 505. 



♦See Appendix for text of Amendment. 
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III. INTERSTATE COMMERCE 
COMMISSION. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 3, pp. 16-23. 

A. In General. 

Time for Presenting Claims to Commis- 
sion« 

The time limited by section 16 of the 
Interstate Commerce Act, as amended 
June 29, 1906, for the presenting to 
the^ Interstate Commerce Commission of 
claims against carriers for unjust dis- 
criminations, begins to run from the 
expiration of the 60 days during which 
the operation of the act was suspended by 
joint resolution of jZlongress. Meeker v. 
Lehigh Valley R. Co., 236 U. S. 412, 59 
L. ed. 644, 35 Sup. Ct. Rep. 328, Ann Cas. 
1916, B. 691, modifying 128 C. C. A. 311, 
211 Fed. 785. 

The fact that no specific statement of 
the shipments on which reparation for 
excessive freight charges was claimed, 
was filed with the Interstate Commerce 
Commission until more than 2 years after 
the filing of the original complaint, did 
not bar the claim for reparation because 
not made within 2 years as required by 
section 16 of the Act Regulating Com- 
merce, where the carrier in the proceed- 
ings before the Commission did not de- 
mand a bill of particulars, or ask that 
the complaint be made more specific. 
Missouri Pacific R. Co. v. Ferguson Saw 
Mill Co., 149 C. C. A. 20, 235 Fed. 474. 

B. Powers and Duties. 

(No decisions.) 

C. Orders and Findings. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, pp. 16-23. 

Orders and findings of Commission as 
evidence, see infra III, C. 5. 

6. Reparation Orders. 

See generally same section Vol. I, Federal 
Ry. Digest, No. 3, pp. 17-23. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 17. 



of Findings. 

A sufficient finding was made by the 
Interstate Commerce Commission to per- 
mit a recovery against a carrier, where 
that body found a freight rate to be unjust, 
unreasonable and discriminatory, and 
subsequently modified the order by further 



reducing the rate and finding that the 
plaintiff was injured by the collection of 
the excess for which reparation was after- 
wards awarded. Chicago, Milwauke & 
St. Paul R. Co. v. Hormel, — C. C. A. — , 
240 Fed. 381, 385. 

(c) Allowance of Damages. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, pp. 17-18. 

When Amount of Szcessive Charge Added 
to Selling Price. 

The right of an interstate shipper to 
recover from a carrier on a reparation 
order of the Interstate Commerce Com- 
mission for excessive interstate freight 
rates, is not affected by the fact that the 
former added to the price of the goods 
shipped a sum in excess of the list price 
so as to cover the amount or excessive 
charges collected by the carrier. New 
York, New Haven & Hartford R. Co. v. 
Ballou, ■— C. C. A. — , 242 Fed. 862. 

The fact that a shipper of lumber 
charged the consignee-purchaser a sum 
sufficient to cover an excessive interstate 
freight rate, is no defense to the shipper's 
action against the carrier on a reparation 
order of the Interstate. Commerce Com- 
mission for the excessive charge. South- 
ern Pac. Co. V. Darnell — Taenzer Lumber 
Co., 245 U. S. — , 62 L. ed. — , 38 Supt Ct. 
Rep. 186, affirming 143 C. C. A. 663, 229 
Fed. 1022, S. C. 137 C. C. A. 460, 221 Fed. 
890, reversing 190 Fed. 659. 

Allowance of Interest as Damages. 

The Interstate Commerce Commission 
may allow interest from a date prior to 
their award of reparation for excessive 
freight rates which were paid under pro- 
test. Chicago, Milwaukee & St. Paul R. 
Co. V. Hormel, — C. C. A.—, 240 Fed. 
381, 385. 

(d) Reparation Orders as Evidence. 

See also same section Federal R. Digest, 
Vol. I, No. 3, pp. 18-20. 

Judicial Notice. 

Where the Interstate Commerce Com- 
mission made an order rescinding a 
previous reparation order but subsequently 
reinstated the same by a third order, the 
Circuit Court of Appeals, in an action 
based on the reparation order, will take 
judicial notice of the last order although 
it was not brought to the attention of the 
trial court, when counsel admit the 
practical effect of the same, so as not to 
subject the parties to the delay and ex- 
pense of taking further proceedings in the 
lower court to establish such order. Mor- 
gan's Louisiana & Texas R. & S. S. Co. v 
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Isaac Joseph Iron Co., — C. C. A. — , 243 
Fed. 149. 

As Prima Facie Evidence. 

A finding of fact made by the Interstate 
Commerce Commission based on testi- 
mony before it, that the freight rates 
collected by a carrier were unreasonable, 
that a shipper was damaged thereby, and 
fixing the amount of his damage, and re- 
quiring the carrier to make reparation 
therefor, is, under section 16 of the Act 
Regulating Commerce, in an action based 
on such reparation order, prima facie 
evidence of the matters therein contained. 
New York, New Haven & Hartford R. 
Co V. Ballou, — C. C. A. — , 242 Fed. 862. 

Orders Based on Erroneous Theory. 

When an award of damages by the 
Interstate Commerce Commission for 
unjust discrimination in the distribution 
of coal cars, was founded on a basis which 
,was erroneous under the Commission's 
own rulings, the award is inadmissible in 
evidence in an action for reparation, where 
the jury was not instructed that the plain- 
tiff could not recover if the award was 
erroneous. Clark Bros. v. Pennsylvania 
R. Co., 238 Fed. 642. 

Several Orders Pertaining to Same Case. 

An order of the Interstate Commerce 
Commission is admissible in an action 
for reparation although such order was 
superseded by and incorporated in an 
amended order, where both were pleaded 
by the plaintiff. Chicago, Milwaukee & 
St. Paul R. Co. V. Hormel, — C. C. A.—, 
240 Fed. 381, 385. 

Several reports of the Interstate Com- 
merce Commission will be read together 
in an action on a reparation order which 
was revoked by a subsequent order, but 
which was afterwards reinstated by a third 
report,, since the later report was supple- 
mentary to the earlier ones and designed 
to give effect thereto. Morgan's Louisiana 
& Texas R. & S. S. Co. v. Isaac Joseph 
Iron Co., — C. C. A. — , 243 Fed. 149. 

(g) Actions. 

See same section Vol. I. No. 3, Federal 
Ry. Digest, pp. 20-23. 

Allowance of interest and attorney fees 
in action on reparation orders, see infra, 
XIII, K. 

In General. 

Where a Federal circuit court, sitting in 
equity, suspended proceedings on a bill to 
enjoin an increase in interstate freight 
rates pending a determination by the In- 
terstate Commerce Commission of the 
reasonableness thereof, the court had jur- 



isdiction, under § 16 of the Interstate 
Commerce Act, to subsequently entertain 
a motion, based on an order of the Com- 
mission, for reparation for the excessive 
rates, especially when the defendant stip- 
ulated that such relief might be granted. 
Southern R. Co. v. Tift, 206 U. S. 428, 51 
L. ed. 1124, 27 Sup. Ct. Rep. 709, 11 Ann. 
Cas. 846, affirming 138 Fed. 753, and 79 
C. C. A. 536, 148 Fed. 1021, S. C. 

Whether a reparation order for unjust 
discrimination in the distribution of coal 
cars was based by the Interstate Com- 
merce Commission on an erroneous theory 
is immaterial in an action on such order, 
where the jury awarded a smaller amount 
than the Commission allowed, since the 
verdict must have been based on evidence 
other than such order. Pennsylvania R. 
Co. V. Minds, — C. C. A. — , 244 Fed. 53, 
affirming 237 Fed. 267. 

Amendments. 

Where separate actions were brought 
against a railway company on reparation 
orders made by the Interstate Commerce 
Commission, one in favor of a surviving 
partner and the other in favor of the suc- 
ceeding partnership, for wrongful discrim- 
ination in the distribution of coal cars, 
and by mistake the orders were sued on 
by the wrong parties, the court did not 
err in permitting a transfer of the orders 
even a year after they were made by the 
Commission. Pennsylvania R. Co. v. 
Minds, — C. C. A. — , 244 Fed. 53, affirm- 
ing 237 Fed. 267. 

Measure of Damages. 

The measure of damages in a shipper's 
action on a reparation order made by the 
Interstate Commerce Commission for the 
exaction of excessive freight charges by 
a carrier, is the difference between the 
charges collected and the reasonable rate. 
New York, New Haven & Hartford R. Co. 
V. Ballou, — C. C. A. — , 242 Fed. 862. 

IV. RATES AND CHARGES. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, pp. 23-41, and No. 4, pp. 
9-13. 

A. In GeneraL 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 9. 

Payment of Established Rates. 

That the rates paid by a shipper were 
those shown by the legally established and 
published rates filed with the Interstate 
Commerce Commissioner, is sufficiently 
shown by an agreed statement of facts 
that the rates paid were the "regular pub- 
lished tariff rates," and evidence that the 
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shipper paid the "regular full tariff rates." 
Foster L. Co. v. Atchison, Topeka & 
Santa Fe R Co., — Mo. — , 194 S. W. 281. 

B. Establishment. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, pp. 23-25, and No. 4, pp. 
9-10. 

(No new decisions.) 

C. Reasonableness. 

See same section Federal Ry. Digest, Vol. 
I, No. 4, p. 10. 

(No new decisions.) 

D. Binding Effect of Established Rates. 

See same section Federal Ry. Digest, Vol. 
I, No. 3, p. 25, and No. 4, p. 10. 

In GeneraL 

A tariff approved by the Interstate Com- 
merce Commission is absolutely control- 
ling ahd a carrier is not permitted to give 
greater or less service than that provided 
for in the tariff. McGovern v. Ann Arbor 
R. Co., 165 \Yis. 525, 162 N. W. 668. 

The transportation charges for moving 
,'<oods and property by common carriers 
in interstate commerce are fixed and pre- 
scribed by law, of which all concerned 
are charged with notice. Goodnow Coal 
Co. V. Northern Pacific R. Co., — Minn. 
— , 162 N. W. 519. 

Section six of the Act Regulating Com- 
merce requires that the tariffs filed by a 
carrier with the Interstate Commerce 
Commission shall show all privileges and 
facilities granted or allowed shippers, and 
all shippers and carriers are charged with 
notice of the existence of such tariffs. 
St. Louis & San Francisco R. Co. v. 
Bondies, — Okla. — , 166 Pac. 179. 

Where a uniform bill of lading with 
numerous contractual provisions is filed 
with the Interstate Commerce Commis- 
sion according to law, and interstate 
freight rates are fixed with reference to 
the terms and conditions of the bill, both 
carriers and shippers become bound by 
the terms thereof. Metz Co. v. Boston 
& Maine R. Co., — Mass. — , 116 N. E. 
475. 

When a uniform bill of lading with 
numerous contractual provisions is filed 
with the Interstate Commerce Commis- 
sion according to law, and the rate for 
transporting an interstate freight ship- 
ment thereunder is fixed with reference 
to the terms and obligations of the bill) 
such contractual terms and obligations 
become a part of the established rate and 
neither party to the contract of shipment 
can depart therefrom. Metz Co. v. Boston 



& Maine R. Co., — Mass. — , 116 N. E. 
475. 

The rates for interstate shipments 
named in a tariff published and filed as 
provided by the interstate commerce law 
are valid and binding until changed in the 
manner provided in that law. Reliance 
Elevator Co. v. Chicago, Milwaukee & 
St. Paul R. Co., — Minn.—, 165 N. W. 867. 

E. Construction of Schedules and Tariffs. 

See same section Federal Ry. Digest, Vol. 
I, No. 4, p. 10. 

(No new decisions.) 

P. Particular Charges and Rates. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 3, pp. 25-28, and No. 
4, pp. 10-12. 

1. In General. 

"Class" Rates.' 

A "class" tariff is one generally applica- 
ble to all shipments and to all freight to 
all points not otherwise provided for. 
New York, Chicago & St. Louis R. Co. v. 
Miller City Tile Co., 19 Ohio, N. P. (N. 
S.) 244. 

A *'class" tariff applies to interstate 
shipments when there is no "commodities*' 
rate to a designated point. New York, 
Chicago & St. Louis R. Co. v. Miller City 
Tile Co., 19 Ohio, N. P. (N. S.) 244. 

"Commodities" Rate. 

A "commodities" tariff is one provided 
by a carrier for a certain class of freight 
to certain points. New York, Chicago & 
St. Louis R. Co. v. Miller City Tile Co., 19 
Ohio, N. P. (N. S.) 244. 

Application of Local Rates to Interstate 
Shipments. 

When the rate for the whole of a given 
interstate journey is established by tariffs 
filed with the Interstate Commerce Com- 
mission in accordance with the law, that 
rate becomes the lawful charge for that 
journey rather than a rate composed in 
part of an intrastate rate which is not 
filed with the Commission. McFadden v. 
Alabama Great Southern R. Co., — C. C. 
A. — , 241 Fed. 562, affirming 232 Fed. 
1000. 

Shipments With Compress Privileges. 

When cotton is transported on local 
bills of lading from the point of origin 
of the shipment to an intrastate point and 
in accordance with a condition of the bills 
of lading and without delivery to the 
shipper, the cotton is compressed by the 
carrier and then rebilled to interstate 
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points, the shipment is interstate and the 
through interstate rate fron) point of 
origin to ultimate destination applies to 
the exclusion of the intrastate rate, to 
place of compression and the interstate 
rate therefrom to final destination. Mc- 
Fadden v. Alabama Great Southern R. 
Co., — C. C. A. — , 241 Fed. 562, affirm- 
ing 232 Fed. 1000. 

Intrastate Shipment Forwarded to Foreign 
Country. 

The established interstate freight rates 
apply to the exclusion of the intrastate 
rates, when lumber in carload lots- is 
transported on local bills of lading to an 
intrastate seaport for reshipment by water 
to foreign countries. Railroad Commis- 
sion of Louisiana v. Texas & Pacific R. 
Co., 229 U. S. 336, 67 L. ed. 1215, 33 Sup. 
Ct. Rep. 837, affirming 106 C. C. A. 666, 
184 Fed. 989. 

8. Demurrage or Car Service Rates. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 3, pp. 25-27, and No. 
4, p. 11. 

Duty to collect established demurrage 
charges, see infra IV, G. 

Recovery back of demurrage charges volun- 
tarily paid, see infra III, J, 2. 

(a) In General. 

What Law Governs. 

The demurrage on interstate carload 
shipments is governed by the Act Regulat- 
ing Commerce to the exclusion of state 
laws. Pennsylvania R. Co. v. Coggins 
Co., 38 Pa. Sup. Ct. 129. 

Existing Demurrage Rate as Contract 

A schedule of demurrage rates in effect 
at the time an interstate shipment was 
made, does not constitute a binding con- 
tract between the shipper and the carrier 
as to such rates until notice of the adop- 
tion of a new tariff. Toledo & Ohio 
Central R. Co. v. Chesapeake & Ohio 
Coal & Coke Co., 238 Fed. 629. 

Increasing Rates. 

Where a seasonable tariff relating to 
demurrage charges on coal transshipped 
by water during the navigation season 
between August and December, was sus- 
pended by a tariff subsequently estab- 
lished enlarging the shipping season and 
increasing the rates, the new tariff applies 
to shipments made before but not un- 
loaded until after such tariff became effec- 
tive. Toledo & Ohio Central R. Co. v. 
Chesapeake & Ohio Coal & Coke Co., 238 
Fed. 029. 



After an interstate shipment is delivered 
to a carrier for transit its optional charges 
for storage at destination may be in- 
creased, or the free time curtailed, on giv- 
ing the statutory notice, by a new tari£F 
filed with the Interstate Commerce Com- 
mission. Chesapeake & Ohio Coal & 
Coke Co. V. Toledo & Ohio Central R. 
Co., — C. C. A. — , 245 Fed. 917, affirming 
238 Fed. 629. 

Applicable Rate That E£Eective at Accrual 
of Charges. 

The demurrage charge applicable to an 
interstate shipment is that in force at the 
time the charge accrues rather than that 
in effect at the time the shipment is de- 
livered to a carrier for transportation. 
Chesapeake & Ohio Coal & Coke Co. v. 
Toledo & Ohio Central R. Co., — C. C. A. 
— , 245 Fed. 917, affirming 238 Fed. 629. 

Failure to Give Notice of Arrival of Ship- 
ment 

The fact that, as a matter of courtesy or 
custom a carrier usually gives a consignee 
immediate notice of the arrival of cars 
of coal, does not, in the absence of a tariff 
requirement for such notice, bind a car- 
rier to give it, nor does its failure to do so 
relieve the consignee from liability for 
demurrage on cars of the arrival of which 
delayed notice is given. Chesapeake & 
Ohfc Coal & Coke Co. v. Toledo & Ohio 
Central R. Co., — C. C. A.—, 245 Fed. 
917, affirming 238 Fed. 629. 

What Subject to Demurrage. 

— New Cars Traveling on Own Wheels. 

New cars transported in interstate com- 
merce on their own wheels, while stai&d- 
ing on a side track in a railway yard 
after the refusal of the purchaser to accept 
them, are not subject to demurrage under 
a rule of the carrier filed with the Inter- 
state Commerce Commission providing 
for demurrage charges on unloaded 
freight, carload freight unloaded on rail- 
road property, and freight on which the 
free time expires while it remains in cars, 
since it is only freight which is trans- 
ported in cars that falls within such rule. 
Louisville & Nashville R. Co. v. Kilby 
Car & Foundry Co., — Ala. — , 75 So. 394. 

Liability of Connecting Water Carrier for 
Demurrage. 

Where a railroad company transports 
to the seaboard goods consigned on 
separate bills of lading to a foreign 
country by a connecting steamship line, 
the latter is liable for storage or demur- 
rage charges imposed by the rail carrier's 
duly established tariffs. Boston & Maine 
R. Co. V. Oceanic Steam Navigation Co., 
— Mass. — , 116 N. E. 260. 
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Effect of Strikes on Liability for Demur- 
rage. 

Where a bill of lading for the land por- 
tion of a shipment to a foreign country 
relieved the railway company from liability 
for loss, damages or delay caused by 
strikes or stoppages of labor, and the 
contract between the shipper and the 
water carrier contained a similar pro- 
vision, they do not relieve the latter 
carrier from liability to the railway com- 
pany for its established demurrage or 
storage charges because a strike of long- 
shoremen prevented the water carrier from 
accepting delivery during the free time. 
Boston & Maine R. Co. v. Oceanic Steam 
Navigation Co., — Mass. -— , 116 N. E. 260. 

Penalties For Failure to Collect Demur- 
rage. 

A carrier is liable to a penalty for fail- 
ing to collect demurrage charges on an 
interstate shipment, although it believed 
that under its tariff the shipment was free 
from such charges because unloading was 
delayed in consequence of the carrier 
placing cars in inverse order of their de- 
livery for shipment. Michigan Central 
R. Co. V. United States, — C. C. A. — , 
246 Fed. 353. 

A carrier's failure to collect demurrage 
charges is not in good faith, so as to re- 
lieve it from liability for the prescribed 
penalty, when due to a misapprehension 
that an interstate shipment was not within 
a cartage tariff, where the carrier ignored 
the plain provision of such tariff that the 
established charges should be collected 
unless the failure to make delivery was 
that of the carrier. Michigan Central R. 
Co. V. United States, — C. C. A. — , 246 
Fed. 353. 

(b) Reasonableness of Rules and Rates. 

Power of Courts to Determine. 

The reasonableness of a demurrage tar- 
iff relating to interstate shipments is a 
<)uestion for the Interstate Commerce 
Commission and not for the courts. 
Chesapeake & Ohio Coal & Coke Co. v 
Toledo & Ohio Central R. Co., — C. C. 
A.—, 245 Fed. 917, affirming 238 Fed. 629. 

(c) Demurrage on Private Cars. 

See also same section Federal Ry. Digesf, 
Vol. I, No. 3, p. 26, and No. 4, p. 11. 

In General. 

A carrier may establish rules requiring 
the payment of demurrage charges for 
privately owned freight cars while stand- 
ing on the tracks of the carrier loaded 
with interstate freight. Swift & Co. v. 
Hocking Valley R. Co., 243 U. S. 281, 
61 L. ed. — , 37 Supt. Ct. Rep. 287, affirm- 
ing 93 Ohio, 143, 112 N. E. 212. 



(d) What Constitutes Arrival at Destina- 

tion. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 26, and No. 4, p. 11. 

Cars Held for Orders. 

Interstate carload shipment which are 
held in a break-up yard for further orders 
from the consignee, are subject to de- 
murrage charges under the established 
tariffs of a carrier. Hunter v. New York, 
New Haven & Hartford R. Co., — App. 
Div. — , 166 N. Y. Supp. 237, affirming 97 
Misc. 26, 161 N. Y. Supp. 10. 

(e) Delays in Unloading Attributable to 

Carrier. 

Effect on Liability of Consignee* 

It is only when the failure to make de- 
livery is due to negligence of the carrier 
that a consignee is relieved from liabil- 
ity for demurrage charges on an interstate 
shipment which the carrier agreed to de- 
liver under a cartage tariff providing that 
shipments should not be subject to car 
service or storage charge accruing 
throflgh the failure of the carrier to make 
delivery within the free time. Michigan 
Central R. Co. v. United States, — C. C. 
A.-—, 246 Fed. 353. 

Delivering Excessive Number of Cars. 

A provision of an interstate demurrage 
tariff as to added free time when the deliv- 
ery of cars is "bunched" as the result of 
the act or negligence of the carrier, does 
not relieve a consignee from liability for 
such charges when the "bunching" was 
due to his failure to accept freight be- 
cause of delivery by the carrier in inverse 
order to the delivery of the cars for trans- 
oortation. Michigan Central R. Co. v. 
United States, — C. C A.—, 246 Fed. 353. 

The fact that cars are not unloaded 
within the free time because a carrier did 
not place them in the order of their ship- 
ment, does not relieve the consignee from 
liability for demurrage charges, although 
the tariff provides that such charges 
should not be made for detention of cars 
through errors or omissions of the car- 
rier. Michigan Central R. Co. v. United 
States, — C C. A.—, 246 Fed. 353. 

8. Switching Charges. 

In General. 

Where a railway company merely trans- 
ferred an interstate carload shipment, de- 
livered to it by another carrier in the 
same city, from an interchange track to 
an industrial track on the opposite side 
of the town, the service rendered was a 
switching service for which its tariff 
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switching charge rather than the inter- 
state "line haul/' rate may be collected. 
St. Louis, Iron Mountain & Southern R. 
Co. V. Ft. Smith & V. B. R. Co., — Ark. 
—, 191 S. W. 902. 

G. Duty to Collect EstabliBhed Rates. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 28. 

Demurrage Charges. 

A carrier is bound to collect the de- 
murrage or storage charges prescribed by 
its tariffs filed with the Interstate Com- 
merce Commission, since it has no option 
in the matter. Boston & Maine R. Co. v. 
Oceanic Steam Navigation Co., — Mass. 
— , 116 N. E. 260. 

H. Contracts Respecting Rates and 

Charges. 

See generally infra VI. 

I. Recovery of Undercharges. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 3, pp. 28-33, and No. 
4, p. 12. 

1. In GeneraL 

Duty of Carriers to Sue For. 

It is the duty of a carrier to bring an 
action for the recovery of undercharges 
on interstate shipments; since if it would 
escape the liability prescribed by the Act 
Regulating Commerce it must excuse its 
mistake even to the extent of obtaining 
judgment for the undercharge. Northern 
Pacific R. Co. V. Longmire, — Wash. — , 
167 Pac. 79. 

Estoppel. 

A carrier cannot estop itself from col- 
lecting the correct tariff rate for an in- 
terstate shipment. Bush v. Keystone 
Driller Co., — Mo. App.— , 199 S. W. 597. 

3. When Less Than Tariff Rate Collected. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 3, p. 29, and No. 4, 
p. 12. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 29. 

Recovery of Undercharge. 

A common carrier which by mistake or 
otherwise delivers an interstate shipment 
on the payment of a lower freight rate 
than that specified in the duly established 
schedules and tariffs, may recover the dif- 



ference. Central of Ga. R. Co. v. O'Neill 
Mfg. Co.', — Ga. App. — , 91 S. E. 877. 

(b) Mistakes in or Misquotation of Rates. 

See same section Federal Ry. Digest, Vol. 
I, No. 3, pp. 29-30. 

Recovery of damages by shipper for mis- 
quotation of rates, see infra IV, K, 3. 

Mistakes. 

An undercharge for an interstate ship- 
ment in consequence of a mistake of an 
agent in naming the rate, may be recov- 
ered by the carrier. New York, Chicago 
& St. Louis R. Co. V. Miller City Tile 
Co., 19 Ohio, N. P. (N. S.) 244. 

6. Effect of Failure to File, Publish or 

Post Rates. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 30-31. 

Filing and Publishing. 

A carrier cannot recover undercharges 
on an , interstate shipment without show- 
ing that its tariff sheets have been filed 
with the Interstate Commerce Commis- 
sion and published in the manner pre- 
scribed by the Act Regulating Commerce. 
Northern Pacific R. Co. v. Longmire, 

— Wash. — , 167 Pac. 79. 

A carrier cannot recover an under- 
charge for an interstate shipment in the 
absence of a showing that the rate upon 
which recovery is sought was published 
so as to be available to the shipper at the 
place of contract. Northern Pacific R. 
Co. v. Longmire, — Wash. — , 167 Pac. 79. 

Posting. 

The tariffs of a carrier need not have 
been actually posted in order to permit it 
to recover undercharge on an interstate 
shipment, but it is sufficient if the rates 
were published so as to be available to 
the shipper at the place of contract. 
Northern Pacific R. Co. v. Longmire, 

— Wash.—, 167 Pac. 79. 

10. Who Liable. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 32. 

Shipper. 

A shipper who induces a railway com- 
pany to transport an interstate shipment 
of freight, is liable for the lawful charges. 
Atchison, Topeka & Santa Fe R. Co. v. 
Stannard, 99 Kan. 720, 162 Pac. 1176. 

A carrier that elects to collect inter- 
state freight charges from an insolvent 
consignee who was ultimately bound to 
pay the same, cannot collect undercharges 
from the consignor where the latter 
advised the carrier of the liability of the 
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consignee and pointed out property of the 
latter which was subject to execution. 
Yazoo & Mississippi V. R. Co. v. Zemurray, 
151 C. C. A. 639, 238 Fed. 789. 

A consignor is liable to the last of sev- 
eral connecting carriers, who handle an in- 
terstate shipment which was refused by 
the consignee, for freight charges advanced 
by the terminal carrier to the preceding 
carriers, as well as for the demurrage, un- 
loading and storage charges of the termi- 
nal carrier. Northern Pac. R. Co. v. 
Pleasant River Granite Co., — Me. — , 102 
Atl. 298. 

Consignee. 

A common carrier which by mistake or 
otherwise delivers an interstate shipment 
on the payment of a lower rate than that 
specified in the duly established schedules 
and tariffs, may recover the difference 
from the consignee where the latter adopts 
the contract of affreightment. Central of 
Georgia R. Co. v. O'Neill Mfg. Co., — Ga. 
App. — , 91 S. E. 877. 

Consignee After Delivery to Assignee of 
Bill of Lading. 

A consignee is answerable for the 
freight charges on an interstate shipment 
which was delivered to an assignee of the 
bill of lading from whom the carrier 
failed to collect the legal charges, not- 
withstanding the subsequent insolvency 
of the assignee. Bush v. Keystone Driller 
Co., — Mo. App.—, 199 S. W. 597. 

Assignee of Order Bill of Lading. 

The mere acceptance and removal of 
an interstate shipment at destination by 
the assignee of an order bill of lading 
and the payment by him of the freight 
charges as shown by the freight bill made 
out by the carrier, without knowledge by 
the assignee that the same was an under- 
charge, does not create any further 
liability on the part of the assignee, 
although by mistake of the carrier, the 
bill as rendered did not include the entire 
charge. Pennsylvania R. Co. v. Town- 
send, — N. J. L. — , 100 Atl. 855. 

Estoppel. 

The fact that a carrier by mistake col- 
lects but a portion of the correct freight 
rate from an assignee of a bill of lading 
for an interstate shipment, does not estop 
the former from collecting the remainder 
of the rate from the assig^nor, notwith- 
standing the subsequent insolvency of the 
assignee. Bush v. Keystone Driller Co., 
— Mo. App. — , 199 S. W. 597. 

11. Set OfiF and Counterclaim. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 33. 



For Damage to Shipment. 

Damages for injuries to an interstate 
shipment cannot be set off or recouped 
in an action by the carrier for the re- 
covery of the freight charges, since a re- 
covery would violate the Act Regulating 
Commerce. Johnson-Brown Co. v. Dela- 
ware, Lackawana & Western R. Co., 239 
Fed. 590. 

A shipper cannot restrain a suit of a 
connecting carrier for the recovery of 
interstate freight charges, on the ground 
that he has the right to set off or recoupe 
damages for injuries to a shipment, where 
it does not appear that the injury was 
caused by such carrier, since under such 
circumstances the Carmack Amendment 
limits the right of the shipper to an action 
against the initial carrier. Johnson- 
Brown Co. V. Delaware Lackawana West- 
ern R. Co., 239 Fed. 590. 

Damages to an interstate freight ship- 
ment may be the subject of a counter- 
claim in an action by a carrier for the 
recovery of the freight charges, without 
violating the provisions of the Act Regu- 
lating Commerce against the collection or 
receipt of greater or less or different com- 
pensation by carriers than those specified 
in their tariffs and schedules and prohibit- 
ing the refund of any portion of such 
charges by any device whatsoever. Wells 
Fargo & Co. v. Cuneo, 241 Fed. 726. 

In an action by a carrier for the re- 
covery of interstate freight charges, the 
allowance as a counterclaim, under section 
501 of the N. Y. Civ. Code of Procedure, 
of damages for an injury to the shipment 
does not violate the prohibition of the 
Act Regulating Commerce against the 
payment of transportation charge in any- 
thing but money or in a manner different 
from that provided by the established 
freight tariffs. Pennsylvania R. Co. v. 
Bellinger, 166 N. Y. Supp. 652. 

J. Recovery of Overcharges. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, pp. 33-39, and No. 4, p. 12. 

2. Voluntary Payments. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 34. 

In General. 

The voluntary payment by a shipper of 
demurrage charges may be recovered from 
a carrier when collected by it in viola- 
tion of its established interstate demur- 
rage rules. Wilson v. Long Island R. Co., 
— App. Div. — , 165 N. Y. Supp. 913. 

Voluntary payments of demurrage 
charges for two years on interstate car- 
load shipments, can be recovered only 
in an action in a Federal Court or in a 
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proceeding before the Interstate Com- 
merce Commission. Hunter v. New York, 
New Haven & Hartford R. Co., — App. 
Div. — , 166 N. Y. Supp. 237, affirming 97 
Misc. 26, 161 N. Y. Supp. 10. 

Legal Rates. 

Plaintiff, without questioning the valid- 
ity of the published interstate freight rate, 
sought to recover an alleged overcharge, 
but as the stipulated facts show that it 
paid the legal rate and no more, the ac- 
tion was properly dismissed, although the 
court erroneously based the dismissal 
upon the ground that it had no jurisdic- 
tion. Reliance Elevator Co. v. Chicago, 
Milwaukee & St. Paul R. Co., — Minn. — , 
165 N. W. 867. 

K. Misquotation of Ratet. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, pp. 39-40. 

8. Recovery of Excess Above Quoted 

Rate. 
In General. 

Where the agent of a carrier at destina- 
tion erroneously informed a person that 
an interstate shipment would be forwarded 
to a new intrastate destination on a 
through rate over another line, the shipper 
cannot recover from the carrier the dif- 
ference between the quoted rate and the 
higher local rate he was compelled to pay. 
Goodnow Coal Co. v. Northern Pacific R. 
Co., — Minn. — , 162 N. W. 519. 

S. Liability of Carrier for Misquoting 

Rate. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 39. 

In General. 

Where, on the arrival of an interstate 
shipment at destination, a carrier erron- 
eously informed the purchaser that it 
would be forwarded to a new intrastate 
destination by a connecting carrier on the 
through interstate rate, the former carrier 
did not, by failing to ascertain the tariflf 
rate to the new destination, violate any 
duty it owed the shipper. Goodnow Coal 
Co. v. Northern Pacific R. Co., — Minn. 
— , 162 N. W. 619. 

Where, on the arrival of an interstate 
shipment, a carrier erroneously informed 
the purchaser that the car would be for- 
warded to a new intrastate destination by 
a connecting carrier on the through inter- 
state rate, the carrier was not required at 
its peril to determine the legal rights of 
the connecting carrier in respect to its 
charges, or to determine whether the 
through interstate rate would apply. 
Goodnow Coal Co. v. Northern Pacific 
R Co., — Minn. — , 162 N. W. 519. 



A railway company is not answerable 
in damages for the mistake of its agent in 
erroneously informing a shipper that an 
interstate car of coal would be forwarded 
from its destination to an intrastate point 
over the line of a connecting carrier on 
a through rate, although the shipper was 
compelled to pay a higher local rate. 
Goodnow Coal Co. v. Northern Pacific R. 
Co., — Minn. — , 162 N. W. 619. 

A railway company that transported a 
car of coal in interstate commerce to its 
destination, is not liable to a purchaser 
from the consignee for the error of its 
agent in quoting a rate over the line of 
a connecting line to another intrastate 
point, or for the erroneous statement that 
the car would go forward on the through 
tariff rate. Goodnow Coal Co. v. Northern 
Pacific R. Co., — Minn. — , 162 N. W. 619. 

L. Liens and Sales for Charges. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 3, pp. 40-41. 

1. Liens. 

Lien of Carrier Other Than That Desig- 
nated by Shipper. 

A terminal carrier has a lien for its law- 
ful charges on an interstate shipment 
which, although routed over a different 
line, it received from an initial carrier 
who had the lawful possession of the 
property. Crane v. Taft, 203 111. App. 253. 

M. Recovery of Shipment When Over- 
charges Demanded. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 41. 

(No new decisions.) 

N. Pooling. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 41. 

(No new decisions.) 



V. ALLOWANCES, DISCRIMINA- 
TIONS, PREFERENCES AND 
REBATES. 

See generally same sections Federal Ry. 
Digest, Vol. I, No. 3, pp. 41-49, and No. 
4, pp. 13-16. 

A.* In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, pp. 41-42, and No. 4, p. 13. 

Special Agreements in General. 

All special arrangements, customs and 
understandings between shippers and in- 
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terstate carriers when not open to all 
similar shippers on equal terms, nor filed 
with nor sanctioned by the Interstate 
Commerce Commission, are void, and are 
no defense to an action by a carrier for 
interstate freight charges. Atchison, To- 
peka & Santa Fe R. Co. v. Stannard, 99 
Kan. 720, 162 Pac. 1176, L. R A. 1917 
C. 1124. 

Since the adoption of the Act Regulat- 
ing Commerce and its amendments, it is 
unavailing, in an action for charges on 
an interstate freight shipment, to show 
that there was a special understanding 
and custom of dealing between the shipper 
and the carrier whereby the latter was the 
agent of the consignee, and by which the 
shipper guaranteed the payment of the 
freight charges only on condition that 
he should be promptly notified of the re- 
fusal of the consignee to accept the ship- 
ment and pay for the same, as such agree- 
ment or custom created an unlawful dis- 
crimination. Atchison, Topeka & Santa 
Fe R. Co. V. Stannard, 99 Kan. 720, 162 
Pac. 1176, L. R. A. 1917 C. 1124. 

B. Contracts Creating. 

See generally infra VI, contracts pertain- 
ing to Interstate Traffic. 

C. Allowance for Services in Connection 
With Shipments. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 3, pp. 42-43, and No. 
4, p. 13. 

(No new decisions.) 

D. Discriminations and Preferences. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 3, pp. 43-48, and No. 
4, p. 13. 

7. Milling in Transit Privilege. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 47. 

Liability of carrier for depriving shipper 
of milling in transit privilege by mis- 
routing shipment, see infra VI, F. 

(No new decisions.) 
9. Allowance of Damage Claims. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 48. 

Recovery of Freight Charges on Lost 
Shipments as Preference or Discrimina- 
tion. 

The recovery of the freight paid for an 
interstate shipment as part of the dam- 
ages for a loss of fruit as the result of 



delay in transportation, does not permit 
an undue preference or discrimination in 
violation of the Act Regulating Com- 
merce, where the bill of lading provides 
that the damages for loss or injury shall 
be computed on the value of the goods, 
including freight paid, at the time and 
place of shipment. Pennsylvania R. Co. 
V. Olivet, 243 U. S. 524, 61 L. ed. — , 37 
Sup. Ct. Rep. 468, affirming 88 N. J. L. 
376, 96 Atl. 589; Pennsylvania R. Co. v. 
Carr, 243 U. S. 587, 61 L. ed. —, 37 Sup. 
Ct. Rep. 472, affirming 88 N. J. L. 235, 
96 Atl. 588. 

E. Rebates. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, pp. 48-49, and No. 4, pp. 
14-16. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 48, and No. 4, p. 14. 

Failure to Collect Royalties. 

An interstate railway company which 
transports in interstate commerce coal 
mined from property leased by it to an 
independent corporation, gives rebates in 
violation of the Etkins Act as amended, 
where the carrier fails to collect the 
stipulated royalties from the lessee. North- 
em Central R. Co. v. United States, — 
C. C. A. — , 241 Fed. 25. 

Rebates for Constructing MilL 

A railway company's agreement, in 
order to induce the erection of a large 
lumber mill on its line, to pay to the 
owners half of the carrier's proportion of 
all freight charges collected for hauling 
materials and machinery for the construc- 
tion of the mill, is void under the Act 
Regulating Commerce as it provides for 
the payment of a bonus, concession or 
rebate. Foster L. Co. v. Atchison, To- 
peka & Santa Fe R. Co., — Mo. — , 194 
S. W. 281. 

3. Allowance of Damage Claims. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 49, and No. 4, p. 16. 

Allowance of damage claims as creating 
unlawful preference, see supra V, D. 9. 

(No new decisions.) 



VI. CONTRACTS PERTAINING TO 

SHIPMENTS. 

See generally same section Federal Ry. 
Digest, No. 3, pp. 50-75, and No. 4, 
pp. 16-17. 
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A. In General. 

See also same section Federal Ry. Digest, 
No. 3, p. 50, and No. 4. p. 16. 

(No new decisions.) 

B. For Switch Tracks and Shipping 

Facilities. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 50. 

(No new decisions.) 

C. Transportation. 

See generally same section Federal Ry. 
Digest, No. 3, p. 50, and No. 4, p. 16. 

2. Furnishing Cars. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 50, and No. 4, p. 16. 

Liability for Failure to Furnish. 

A carrier is answerable in damages for 
refusing to furnish stock cars for inter- 
state shipments except on certain days 
prescribed by a rule of the carrier which 
was not filed with the Interstate Com- 
merce Commission. Baird Bros. v. Min- 
neapolis & St. Louis R. Co., — la, — , 165 
N. W. 412. 

3. Special Trains. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 51. 

Damages for mental anguish for delay 
of special train moving sick person, see 
infra XIII, F, 6. 

(No new decisions.) 

6. Diversion of Shipment. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 52. 

Diversion of shipment depriving shipper 
of milling in transit privilege, see infra 
VI, F. 

(No new decisions.) 

D. Contracts of AfiEreightment. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 52. 

Effect on carrier's liability of failure to 
issue receipt or bill of lading, see infra 
VIIL 

Presumption of Lawfulness of Contract. 

In the absence of evidence to the con- 
trary it will be presumed that the condi- 
tions of interstate contracts of affreight- 



ment are lawful, and that both a carrier 
and a shipper know the law. Chicago, 
Rock Island & Gulf R. Co. v. Shroyer, 
— Tex. Civ. App.— , 197 S. W. 773. 

E. Rates. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 3, pp. 52-53, and No. 
4, p. 17. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 52. 

Contract of A£freightment as Agreement 

for Rates. 

A contract between a carrier and a 
shipper for the interstate transportation 
of goods is not a contract as to rates, but 
is an agreement that the carrier will ren- 
der transportation services when the 
shipper pays the legal rates. McFadden 
V. Alabama Great Southern R. Co., — 
C. C. A. — , 241 Fed. 562, affirming 232 
Fed. 1000. 

6. Credit for Charges. 

See also same section Federal Ry. Digest, 
Vol. No. 3, p. 54. 

Action on Guaranty. 

Since a carrier's agreement to transport 
a number of persons in interstate com- 
merce at the regular tariff rates, and^ to 
extend credit therefor, is not an unjust 
discrimination which is precluded by the 
act Regulating Commerce relating to uni- 
formity of charges and fares, the carrier 
may recover on a guaranty given for the 
payment of such fares. Atchison, Tope- 
ka & Santa Fe R. Co. v. Bowman, 61 
Colo. 477, 158 Pac. 814, S. C. on second 
appeal, — Colo. — , 167 Pac. 357. 

F. Milling in Transit and Stopover 

PrivOeges. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 54. 

Deprivation of by Misrouting. 

Where a carrier contracted to carry 
grain over the line of a designated con- 
necting carrier with a privilege of milling 
in transit on the latter's line, but the 
initial carrier moved the shipment by a 
different connecting line which deprived 
the shipper of the milling in transit 
privilege, the initial carrier is answerable 
for the proximate damages. St. Louis & 
San Francisco R. Co. v. Bondies, — Okla. 
-— , 166 Pac. 179. 
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O. Exclusive Privileges. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 54. 

(No new decisions.) 

H. Contracts for Allowances, Rebates, 

and Preferences. 



See generally same section Federal Ry. 
Digest, Vol. I, No. 3, pp. 55-57, and No. 
4, p. 17. 

7. Lease of Railway Property to Shipper. 

See also same section Federal Ry. Digest 
Vol. I, No. 3, p. 56. 

Nominal Rental. 

A lease of land by an interstate railway 
company to a manufacturing company for 
a long term of years with the privilege 
of a renewal, is void under section 2 
of the Act Regulating Commerce, because 
a bonus or benefit was conferred on the 
lessee which the carrier did not and could 
not give to other shippers, where the sole 
consideration, aside from the benefits con- 
ferred on the lessee, was the shipment of 
all of the latter's freight over the line of 
the lessor. Central of Georgia R. Co. v. 
Blount, 151 C. C. A. 308, 238 Fed. 292. 

The fact that an interstate railway com- 
pany, by leasing valuable land to a manu- 
facturing company 'without consideration 
other than the shipment of all freight over 
the lessor's line, thereby induced the lessee 
to erect a plant thereon at great expense, 
does not estop the carrier from ' setting 
up the invalidity of the lease because it 
created an unlawful preference in viola- 
tion of the Act Regulating Commerce. 
Central of Georgia R. Co. v. Blount, 151 
C. C. A. 308, 238 Fed. 292. 

I. Contracts Relating to Carrier's 

Liability. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 3, pp. 57-64. 

Effect of Carmack Amendment on con- 
tracts limiting carrier's liability, see infra 
XI, I. 

1. In General. 

Limjring Damages for Delay to Cost of 
Feeding Cattle. 

A stipulation in a uniform live stock 
contract filed with the Interstate Com- 
merce Commission, limiting a carrier's 
liability for negligent delay in transport- 
ing interstate shipments of live stock to 
the cost of feeding and watering the same 
during the delay, is void. Hudson v. 



t Grand Rapids & Indiana R. Co., 203 111. 
App. 377. 

S. Value of Shipment. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, pp. 58-64. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 58. 



Validity in General. 

A stipulation in a contract of interstate 
transportation limiting the liability of a 
carrier for a shipment of live stock to an 
agreed valuation is valid when made in 
consideration of the lower of two estab- 
lished freight rates. Jordan v. Chicago, 
Burlington & Quincy R. Co., — Mo. App. 
— , 196 S. W. 417. 

A condition in an express receipt limit- 
ing a carrier's liability for an interstate 
shipment to $50 is valid and binding, al- 
though printed on the back of the receipt, 
when the limitation was in accordance 
with the carrier's established tariffs and 
was incorporated into the receipt by ref- 
erence. Strong V. Wells Fargo & Co., 
— S. Dak.—, 164 N. W. 967. 

A contract limiting the liability of a 
carrier for an interstate shipment of live 
stock is void where the shipper was re- 
quired to sign the same without reading 
it just as he boarded the train which was 
moving his stock. Gulf, Colorado & 
Santa Fe R. Co. v. Vasbinder, — Tex. Civ. 
App.—, 172 S. W. 763, reversed 245 U. 
S.— , 62 L. ed.— , 38 Sup. Ct. Rep. 189. 

Construction of Stipulations. 

When the value of live stock shipped 
in interstate commerce was stated in a 
clause of a contract of carriage fixing 
a primary value of the animals but was 
omitted from nnother clause which con- 
cluded with the declaration that the 
shipper, in order to avail himself of the 
alternative rate, had declared a value ''as 
follows," the value of the stock is limited 
to the primary valuation indicated when 
in accordance with the carrier's estab- 
lished tariffs. American Express Co. v. 
United States Horse Shoe Co., 244 U. S. 
58, 61 L. ed. — , 37 Sup. Ct. Rep. 595, re- 
versing 250 Pa. 527, 95 Atl. 706. 

A limitation of a carrier's liability for 
an interstate shipment of live stock to 
an agreed value en which the rate charged 
is based, was held, in the absence of a 
declaraiion of higher value, not to be 
lepugnant to the carrier's established 
tjirifis, notwithstanding a provision thereof 
that such limitation of value should not 
apply to live stock. American Express 
Co. V. United States Horse Shoe Co., 244 
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U. S. 58, 61 L. ed. — , 37 Sup. Ct. Rep. 595, 

reversing 250 Pa. 527, 95 Atl. 706. 

« 

Contracts Made by Shipper's Agent. 

A shipper is bound where a cartman 
entered into a limited liability contract for 
an interstate express shipment. Strong v. 
Wells Fargo & Co., — S. Dak.—, 164 N. 
W. 967. 

A shipper is bound by a limitation of a 
carrier's liability contained in a receipt for 
an interstate express shipment, although 
the contract was made by a cartman with- 
out the knowledge of the shipper, who did 
not learn of the existence of the receipt 
until a month after the shipment was 
made. Strong v. Wells Fargo & Co., 
— S. Dak. — , 164 N. W. 967. 

Piling Schedule Containing Limitation as 
Approval by Commission. . 

The mere filing with the Interstate Com- 
merce Commission of a freight schedule 
containing a limitation of a carrier's lia- 
bility with respect to the measure of dam- 
ages growing out of the negligent delay 
in the transporting live stock, is not an 
approval thereof by the Commission. 
Hudson V. Grand Rapids & Indiana R. 
Co., 203 111. App. 377. 

(c) Knowledge of and Assent to Limita- 
tion. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 60. 

In General. 

A shipper's ignorance of or the failure 
of a carrier to call his attention to a limi- 
tation of the carrier's liability for an 
interstate shipment on which the rate 
charged was based, will not relieve the 
shipper from the effect of such limitation 
when in accordance with the established 
tariffs of the carrier, since a shipper should 
not be permitted, after obtaining the 
lowest possible rate based on a valuation 
to which his right of recovery in case of 
loss was limited, and contrary to the 
express terms of the contract of affreight- 
ment, to recover an amount wholly dis- 
portionate and inconsistent with the rate 
paid. American Express Co. v. United 
States Horse Shoe Co., 244 U. S. 58, 61 
L. ed. — , 37 Sup. Ct. Rep. 595, reversing 
250 Pa. 527, 95 Atl. 706. 

Valuation Fixed by Carrier. 

A shipper is bound by a limitation in 
an express receipt of a carrier's liability 
for an interstate shipment to $50, althotigh 
fixed by the carrier without a valuation 
being made by the shipper, where the lat- 
ter thereby obtained the benefit of a lower 
rate. Strong v. Wells Fargo & Co., — S. 
Dak. —, 164 N. W. 967. 



From Recitals of Receipts and Bills of 

Lading. 

A shipper is bound by a stipulation of 
a uniform bill of lading when made in 
consideration of a reduced freight rate, 
limiting a carrier's liability for an inter- 
state shipment, where the shipper is given 
an opportunity to ship without limitation 
of liability at a higher rate. Fox v. Chi- 
cago & Northwestern R. Co., 199 III. App. 
453. 

A limitation of a carrier's liability in an 
express receipt to $50 unless a greater 
value is declared, is binding on a shipper, 
although a package was sent "collect" 
and no rate was agreed on. Cattelle v. 
Southern Express Co., 5 Tenn. Civ. App. 
173. 

When the value of an interstate ship- 
ment is not stated the liability of the 
carrier is controlled by a stipulation of an 
express receipt limiting it to $50. Frank 
V. Adams Express Co., 17 Pa. Dist. Ct 
469. 

A shipper who does not declare a valua- 
tion on an interstate shipment is bound 
by a statement in the contract of affreight- 
ment of a primary value, on which the 
rate paid is based and which is in accord 
with the carrier's tariffs as filed with the 
Interstate Commerce Commission. Amer- 
can Express Co. v. United States Horse 
Shoe Co., 244 U. S. 58, 61 L. ed.— ,37 
Sup. Ct. Rep. 595, reversing 250 Pa. 527, 
95 Atl. 706. 

A recital of a bill of lading that a ship- 
per was oflFered the choice of two rates for 
an interstate shipment, is prima facie evi- 
dence of that fact, notwithstanding that 
the shipper claims he did not read the 
contract. Illinois Central R. Co. v. Rog- 
ers & Hurdle, — Miss. — , 76 So. 686. 



(i) Effect of Failure to File, Publish or 

Post Rates. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 61. 

Failure to Post. 

A limitation of a carrier's liability con- 
tained in a contract of affreightment is 
not avoided by the failure of the carrier 
to post its rate sheets as required by the 
Act Regulating Commerce. American 
Express Co. v. United States Horse Shoe 
Co., 244 U. S. 58, 61 L. ed.— ,37 Sup. Ct. 
Rep. 595, reversing 250 Pa. 527, 95 Atl. 
706. 

(k) Particular Valuations. 

See also same section Federal Ry. Digest, 
Vol. I. No. 3, p. 62. 

Effect of Carmack Amendment on Hmi- 
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tation of carrier's liability, see infra Xi, 
I, 4. 

(No new decisions.) 

(1) Value at Particular Time or Place. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 62. 

Validity under Carmack Amendment, see 
infra XI, I, 4, (o). 



and Place of Shipment. 

The measure of damages for delay in 
the interstate transportation of fruit is 
the difference between the price con- 
tracted for at destination and what the 
fruit actually sold for in its damaged con- 
dition, although the shipment is made 
under a uniform bill of lading providing 
that the carrier's liability shall be com- 
puted on the basis of the bona fide invoice 
price, if any, to the consignee, including 
the freight charges prepaid, at the time 
and place of shipment. Fox v. Chicago 
& Northwestern R. Co., 199 111. App. 453. 

Invoice Price at Time and Place of Ship- 
ment. 

A provision of a bill of lading for an 
interstate shipment that the amount of loss 
or damage for which the carrier was lia- 
ble should be computed on the bona fide 
invoice price of the property to the con- 
signee, mcluding prepaid freight charges, 
at the time and place of shipment, is rea- 
sonable and valid. Wallingford v. Atchi- 
son, Topeka & Santa Fe R. Co., — Kan. — , 
167 Pac. 1136. 

A shipper cannot recover the difference 
between the market value of an interstate 
shipment of grain at the place of delivery 
and the contract price at which he had 
sold it, where the bill of lading provided 
that the carrier's liability for loss or dam- 
age should be computed on the bona fide 
invoice price, including freight charge 
paid, at the time and place of shipment. 
Wallingford v. Atchison, Topeka & Santa 
Fe R. Co., — Kan. — , 167 Pac. 1136. 

(m) What Losses Within Limitation. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 62. 

What losses within limitation of value 
under Carmack Amendment, see Infra 
XI, I, 6. 

Failure to Place Stock on Sale at Open- 
ing Day of Auction. 

Damages arising from the inability of 
a shipper to place live stock on sale at 
the opening day of a public auction in con- 
sequence of a negligent delay in their 
transportation in interstate commerce, is 
not within a provision of a contract of 



carriage limiting a carrier's liability to 
an agreed amount. Elliott v. Chicago, 
Milwaukee & St. Paul R. Co., — S. D. — , 
161 N. W. 347. 

(o) When Value of Property in Injured 
State Exceeds Limitation. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 64. 

Effect on Liability of Carrier. 

Where a live stock contract limits the 
liability of a carrier for an interstate 
shipment to $100 per animal, the fact that 
an injured animal was sold by the owner 
for $75 will not preclude a recovery up 
to the stipulated valuation for his injury 
or loss. Dee v. San Pedro, Los Angeles 
& Salt Lake R. Co., —Utah—, 167 Pac. 
246. 

(q) Recovery Beyond Stipulated Value 
Where Carrier Receives Insurance 

Money. 

In QeneraL 

Where goods were lost while in inter- 
state transportation under a limited 
liability contract which declared in accord- 
ance with the terms of the carrier's tariffs, 
that it should not assume the cost of 
marine insurance unless specifically so 
provided in the tariffs, and, although its 
tariffs did not so provide the carrier 
effected insurance, and after the loss of 
the goods paid the owner the maximum 
fixed by the contract of carriage, the 
shipper cannot thereafter recover from 
the insurer the amount of his loss above 
the sum paid by the carrier, since to per- 
mit a recovery would give the shipper 
a concession or preference in violation of 
the Act Regulating Commerce. Duplan 
Silk Co. V. American Fire & Marine Ins. 
Co., 124 C. C. A. 18, 205 Fed. 724. 

4. Contracts Against Negligence. 

VaUdity. 

It is within the power of a carrier, 
under the Act Regulating Commerce as 
amended, to limit its liability even in the 
case of negligence, for the loss of or 
injury to an interstate shipment by afford- 
ing an interstate shipper an opportunity 
by paying a greater rate to secure a higher 
recovery than that initialy fixed by the 
carrier. American Express Co. v. United 
States Horse Shoe Co., 244 U. S. 58, 61 
L. ed. — , 37 Sup. Ct. Rep. 595, reversing 
250 Pa. 527, 95 Atl. 706. 

A carrier of an interstate shipment can- 
not contract against its own negligence. 
Wells Fargo & Co. v. Sprague, — Tex. 
Civ. App. — , 199 S. W. 657. 
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6. Notice of Injury, Loss or Damage 

Claims. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 3, pp. 65-73. 

EflFect of Carmack Amendment on re- 
quirement for notice, see infra XI, J. 

Effect of stipulation for notice in bill of 
lading issued by connecting carrier, see 
infra XI, M, 3 (d). 

(a) In General. 

Construction. 

A stipulation as to notice of claims for 
loss or damages to an interstate shipment 
should be given a reasonable construc- 
tion. United Brokers' Co. v. Southern 
Pac. Co., — Oreg. — , 169 Pac. 114. 

Order of Interstate Commerce Coinmis- 
sion Limiting Time for Filing. 

An order of the Interstate Commerce 
Commission allowing loss and damage 
claims which accrued within two years 
previous to February 9, 1914, to be filed 
with carriers on or before April 1, 1914, 
does not include a claim for injury to a 
shipment of vegetables made for the joint 
benefit of the shipper and the consignee, 
where on January 30, 1912, the consignee 
took possession of the shipment and re- 
moved the undamaged potatoes to another 
car, since there was a delivery of the ship- 
ment on the latter day and the cause of 
action for the damages sustained imme- 
diately accrued. Otto v. Manistee & 
Northeastern R. Co., — Mich. — , 163 N. W. 
49. 

Binding Efifect of Limitation in Contract 
Executed by Agent. 

In the absence of actual notice a ship- 
per has sufficient notice of a condition of a 
uniform live stock contract, when executed 
by agent, requiring the giving of written 
and verified notice of claims for damages 
within 5 days after live stock is unloaded 
at destination. Keasler v. Baltimore & 
Ohio S. W. R. Co., 203 111. App. 61. 

(b) Validity of Requirement For. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 65. 

Validity under Carmack Amendment of 
requirement for notice, see infra XI, J, 
1 and 2. 

In General. 

A stipulation of a contract for the in- 
terstate transportation of live stock that 
as a condition precedent to a carrier's 
liability for loss or injury written notice 
shall be given within a designated time, 
is valid. Abell v. Atchison, Topeka & 
Santa Fe R. Co., — Kan. — , 164 Pac. 269. 



When Contract Not Part of Schedules. 

A live stock contract which requires a 
shipper, as a condition precedent to a car- 
rier's liability, to give written notice of 
damage claims before the removal of ani- 
mals at destination and before they are 
mingled with other stock or slaughtered, 
is valid, although such contract is not 
made a part of the schedules filed with 
the Interstate Commerce Commission, 
where the tariffs provided for two forms 
of shipping contracts to be made on 
blanks furnished by the carrier, one with 
limited and the other with unlimited lia- 
bility. Bilby V. Atchison, Topeka & S. F. 
R. Co., — Mo. App. — , 199 S. W. 1004: 

Consideration. 

The acceptance of the lower of two in- 
terstate freight rates is a sufficient consid- 
eration for a stipulation of a shipping 
contract for the giving, as a condition 
precedent to a carrier's liability, of writ- 
ten notice of damage claims before the 
removal of live stock at destination, and 
its mingling with other animals or being 
slaughtered. Bilby v. Atchison, Tope- 
ka & S. F. R. Co., — Mo. App. — , 199 S. 
W. 1004. 

Power of Court to Determine Reasonable- 
ness. 

A court of law cannot, in an action for 
injuries to an interstate shipment of live 
stock, determine the reasonableness of a 
condition of a uniform live stock contract 
conforming to the carrier's established 
tariffs, requiring as a condition to a right 
of action against the carrier, the giving 
of written and verified notice of loss or 
injury claims within 5 days froin the un- 
loading of the stock at destination, since 
both the carrier and the shipper are bound 
by such requirement, the reasonableness 
of which is a question for the Interstate 
Commerce Commission. Keasler v. Bal- 
timore & Ohio S. W. R. Co., 203 III. 
App. 61. 

When for Benefit of Connecting Carrier. 

A condition of an interstate contract of 
affreightment that a connecting carrier 
should not be liable for damage to or 
the loss of a shipment of live stock unless 
written and verified notice was given such 
carrier within five days after the removal 
of the stock from the cars, is reasonable 
and valid when based on a reduced rate 
which was fixed by the tariff schedules 
duly published and filed with the Inter- 
state Commerce Commission. Erie R. 
Co. V. Stone, 244 U. S. 332, 61 L. ed.— , 
37 Sup. Ct. Rep. 633. 

(d) Particular Periods. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 66. 
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Particular periods for giving notice as 
affected by Carmack Amendment, see 
infra XI, J, 2 (b). 

Before Removal of Stock and Mingling 
With Other ilnimals. 

A condition of a contract for the iiiter- 
state transportation of live stock that as 
a condition precedent to a carrier's 
liability, written nptice of a claim for loss 
or injury should be given some designated 
official before the removal of the stock at 
destination and its mingling with other 
stock or its slaughter, is valid when made 
in consideration of a reduced freight rate. 
Atchison, Topeka & Santa Fe R. Co. v. 
Miller, — Colo. — , 163 Pac. 836; Colorado 
& Southern R, Co. v. Blunck, — Colo. — , 
163 Pac. 840. 

A stipulation of a contract for an inter- 
state shipment of live stock that, as a 
condition precedent to a carrier's liability 
for loss or injury occurring before load- 
ing or in transportation, written notice 
should be given the carrier before the 
stock was removed from destination, 
mingled with other stock, or slaughtered, 
is valid. Abell v. Atchison, Topeka & 
Santa Fe R. Co., — Kan. — , 164 Pac. 269. 

A provision of a contract of interstate 
affreightment of live stock that written 
notice of any claim for loss or injury 
should be given to tht agent of the carrier 
before the animals were removed from 
the place of destination or delivery and 
before they were mingled with other ani- 
mals, is valid and enforceable. O'Briant 
v. Pryor, ~ Mo. App. ■— , 195 S. W. 759. 

A stipulation of an interstate contract 
of affreightment requiring, as a condition 
precedent to a carrier's liability, that writ- 
ten notice of claims for damages to live 
stock shall be given before the animals 
are removed from destination or place of 
delivery and before they are mingled with 
other animals, is reasonable and valid. 
Bryan v. Louisville & Nashville R. Co., 
— N. C— , 93 S. E. 750. 

A requirement of an interstate live stock 
contract that the shipper must give the 
carrier, as a condition precedent to its 
liability, written notice of any claim for 
damages before the removal of the stock 
at destination and its mingling with other 
-stock or being slaughtered, is reason- 
able and valid. Bilby v. Atchison, Tope- 
ka & S. F. R. Co., — Mo. App. — f 199 S. 
W. 1004. 

One Day. 

A provision of a contract for the inter- 
state transportation of live stock that, as 
a condition precedent to a recovery of 
damages for loss, injury, detention or 
delay in transportation, a written notice 
of such damages must be given to a 



designated representative of the carrier 
within one day after delivery of the stock 
at its destination, is reasonable and valid. 
Chicago, Rock Island & Pacific R. Co. v. 
Gray, — Okla. — , 165 Pac. 157. 

Stipulations of a contract for the inter- 
state carriage of live stock, that as a 
condition precedent to a carrier's liability 
for death, loss, injury, or delay in trans- 
portation, the shipper should give written 
notice of his claim to some designated 
official within one day after arrival of the 
stock at destination and before its ming- 
ling with other stock, is reasonable and 
valid, when made in consideration of the 
lower of two established freight rates, 
except as to the negligence of the carrier. 
Lusk V. Long, — Ark. — , 192 S. W. 213. 

A provision of an interstate shipping 
contract requiring, as a condition pre- 
cedent to the recovery of damages for 
loss of, injury to, detention of, or delay 
in the transportation of an interstate ship- 
ment of live stock, that a written notice 
of such damages should be given the 
carrier within one day after the arrival 
of the stock at destination, is reasonable 
and valid under the Act Regulating Com- 
merce. Chicago, Rock Island & Pacific 
R. Co. V. Parsons, — Okla. — . 162 Pac. 955. 

A condition of a contract for the inter- 
state transportation of live stock that 
written notice of damages shall be given 
the carrier within one day after the deliv- 
ery of the stock at destination and before 
it is mingled with others, and that a 
noncompliance will bar a recovery, is 
reasonable and valid. St. Louis & San 
P>ancisco R. Co. v. TaliJ»ferro, — Okla. — , 
68 Pac. 438, S. C — Okla.— , 156 Pac. 
359, — Okla.— , 160 Pac. 610. 

A requirement of an interstate shipping 
contract that written notice of damages 
for loss or injury to live stock shall, as 
a condition precedent to the carrier's lia- 
bility, be given to a designated represent- 
ative of the carrier within one day after 
the delivery of the stock at destination, is 
reasonable and valid. Chicago, Rock 
Island & Pac. R. Co. v. Brockmeier, 

— Okla.—, 168 Pac. 1011. 

Ten Days. 

A stipulation of a contract for the inter- 
state transportation « of live stock requir- 
ing a written verified notice of a claim 
for loss or damages to be given designated 
officials of the carrier within 10 days from 
the removal of the stock from the cars, is 
valid. Illinois Central R. Co. v. Bauer, 

— Miss. — , 75 So. 376. 

• 

A requirement of a bill of lading for 
the transportation of perishable property 
from Charleston, S. C, to New York City, 
for giving written notice of loss or dam- 
age at place of delivery within 10 days 
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after arrival at destination, is reasonable 
and valid, since the consignee may give 
the necessary notice. Murray v. Atlantic 
Coast Line R. Co., — S. C. — , 93 S. E. 
387. 

Ninety Days. 

A provision of an interstate live stock 
shipping contract that, as a condition 
precedent to the bringing of any action 
against the carrier for loss or injury to 
the stock, the claimant should give writ- 
ten notice of his claim to some general 
officer, claim agent, or station agent, with- 
in ninety days, ana that a failure to strict- 
ly comply with such requirement should 
bar a recovery, is reasonable and valid. 
Chicago, Rock Island & Pac. R. Co. v. 
McElreath, — Okla. — , 169 Pac. 628. 

Four Months. 

A stipulation of an interstate contract 
of affreightment which followed the tariffs 
filed by a carrier with the Interstate Com- 
merce Commission, requiring as a con- 
dition precedent to the carriers liability, 
that claims for loss, damage or delay should 
be made in writing at the point of delivery 
or origin of the shipment within 4 months 
after the delivery of the property, or in 
case of a failure to deliver the same within 
4 months after a reasonable time therefor, 
is valid under the Act Regulating Com- 
merce, and is binding on the parties to 
the contract. Metz Co. v. Boston & Maine 
R. Co., — - Mass. — , 116 N. E. 475. 

A condition of an interstate shipping 
contract that claims for loss or damages 
should, as a condition precedent to the 
carrier's liability, be made at- point of 
origin or at destination within 4 months 
after delivery or after a reasonable time 
for making delivery, is valid. Strommer 
V. Chicago, Milwaukee & St. Paul R. Co., 
— S. D. — , 161 N. W. 346. 

A condition of a bill of lading requir- 
ing claims* for loss, damage or delay to 
an interstate shipment to be made in 
writing to a carrier at the point of origin 
or of delivery within 4 months after de- 
livery of the property, when made in a 
contract with an initial carrier, is reason- 
able and binding against a shipper in an 
action against the delivering carrier. 
Erisman v. Chicago, Burlington & Quincy 
R. Co., — la. — , 163 N. W. 627. 

A condition of a bill of lading requir- 
ing claims for loss, damage or delay with 
respect to an interstate shipment to be 
made to the carrier in writing at the point 
of origin or delivery within 4 months 
after the delivery of the property, is 
reasonable and is binding on the shipper. 
Erisman v. Chicago, Burlington & Quincy 
R. Co., — la. — , 163 N. W. 627. 



A requirement of a uniform bill of lad- 
ing that written notice of the loss of or 
injury to an interstate shipment shall be 
given the carrier within 4 months, is rea- 
sonable and valid. Higgins v. Boston & 
Maine R. Co., — N. H. — , 102 Atl. 533. 

(e) Effect of Noncompliance. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 67. 

In General. 

A shipper's noncompliance with a pro- 
vision of a bill of lading requiring as a 
condition precedent to the liability of a 
carrier for loss of or injury to an inter- 
state shipment .of live stock, that written 
notice of the claim should be given the 
carrier before the stock was removed or 
mingled with other animals, was held, 
under a state law, not a bar to a recovery 
against the carrier for a failure to de- 
liver and for injuries to some of the 
stock. Southern R. Co. v. Propst & 
Duckworth, — Ala. App. — , 76, So. 470. 

A shipper cannot recover for injuries to 
an interstate shipment where he fails to 
comply with a condition of the contract of 
affreightment for giving the carrier writ- 
ten notice of his claim within one day after 
the unloading of live stock at destination 
and before it was nyngled with other ani- 
mals. Lusk V. Long, — Ark. — , 192 S. W. 
213. 

A shipper's right to recover for an in- 
jury to an interstate shipment is barred 
where he failed to comply with a require- 
ment of the bill of lading for the giving of 
written notice of his claim to the carrier 
within 4 months. Otto v. Manistee & 
North Eastern R. Co., — Mich. -— , 163 N. 
W. 49. 

A shipper cannot recover damages for 
injuries to an interstate shipment of live 
stock where he does not comply with a 
provision of the contract of shipment re- 
quiring him, as a condition precedent to 
the cairrier's liability for damages, to give 
written notice of such damages to a desig- 
nated official of the carrier within one day 
after the delivery of the stock at destina- 
tion. Chicago, Rock Island & Pacific R. 
Co. V. Gray, — Okla.— , 165 Pac. 157. 

The failure of a shipper to present to a, 
carrier a written claim for damages for 
the wrongful delivery of an interstate ship- 
ment within the time limited by the con- 
tract of carriage, will bar a recovery, al- 
though the action is in trover. Mays v. 
Wells Fargo & Co., 199 111. App. 443. 

The failure of a shipper to give a car- 
rier written and verified notice of a claim 
for an injury to an interstate live stock 
shipment within the time limited by the 
contract of carriage, will bar a recovery. 
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Keasler v. Baltimore & Ohio S. W. R. Co., 
203 111. App. 61. 

A shipper cannot recover for injuries 
to an interstate shipment of live stock 
where he fails to comply with a condi- 
tion of a uniform live stock contract re- 
quiring, as a condition precedent to the 
carrier's liability, the giving of written 
and verified notice of damage claims to a 
designated officer of the carrier within 5 
days after the removal of the stock from 
the cars. Hudson v. Grand Rapids & In- 
diana R. Co., 203 111. App. 377. 

The failure of a shipper to file a written 
notice of his claim for injury to an inter- 
state shipment within the time specified in 
the bill of lading precludes a recovery for 
his damages, notwithstanding that the car- 
rier's agent at destination had actual 
knowledge of the injury to the shipment. 
Taft & VanDyke v. Atlantic Coast Line 
R. Co., —N. C— , 93 S. E. 752. 

A shipper cannot recover damages for 
injuries to an interstate shipment of live 
stock where he fails to give the written 
notice of his claim as required by the 
terms of the contract of shipment, which 
is declared to be a condition precedent 
to the carrier's liability. Bilby v. Atchi- 
son, Topeka & S. F. R. Co., — Mo. 
App.—, 199 S. W. 1004. 

A shipper's right of action is barred 
by his failure to comply with a require- 
ment of an interstate shipping contract for 
* giving tb the carrier written notice of loss 
or injury within one day after the deliv- 
ery of live stock at destination. Chicago, 
Rock Island & Pac. R. Co. v. Brockmeier, 
— Okla.— , 168 Pac. 1011. 

Excuses. 

The failure of a shipper to give a car- 
rier written notice of a claim for damages 
within the time required by the contract 
of affreightment, is not excused by the 
fact that the contract was taken up by the 
carrier for the return transportation of a 
caretaker. Bilby v. Atchison, Topeka & 
S. F. R. Co., — Mo. App.—, 199 S. W. 
1004. 

(g) What Losses Within Requirement 

For. 

 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 67. 

See also under Carmack Amendment, in- 
fra XI, I, 6. 

Injuries Sustained by Stock Previous to 
Loadiing. 

A claim for injuries sustained by live 
stock previously to loading into cars for 
interstate transportation, is within a con- 
dition of a shipping contract requiring 
written notice to the carrier as a condition 



precedent to its liability for loss or injury 
occurring before or during transportation, 
before the removal of the stock at desti- 
nation, mingling with other animals or 
slaughtering. Abell v. Atchison, Topeka & 
Santa Fe R. Co., — Kan. — , 164 Pac. 269. 

Cattle Dying in Transit. 

A claim of damages for the loss of live 
stock which died while in the possession 
of a carrier, is not within a requirement of 
a contract of carriage for giving written 
notice of claim within one day after the 
arrival of the stock at destination and be- 
fore its removal and mingling with other 
stock. Lusk V. Long, — Ark. — , 192 S. 
W. 213. 

Conversion of Goods by Carrier. 

A claim against a carrier for the con- 
version of an interstate shipment by sell- 
ing it for charges after a refusal to accept 
the consignee's tender of the same, is not 
within a requirement of the bill of lading 
for filing damage claims with the carrier 
within a stipulated time. Dowling v. Sea- 
board Air Line Ry., — S. C. — , 93 S. E. 
863. 

(h) Form and Sufficiency of Notice. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, pp. 69-70. 

Form and sufficiency on notice under Car- 
mack Amendment, see infra XI, J, 4. 

In General. 

In order to permit a shipper to recovery 
from a delivering carrier for injuries to an 
interstate shipment he must show by com- 
petent evidence not only that he delivered 
to such carrier a statement of his claim 
as required by the conditions of the bill 
of lading issued by the initial carrier re- 
quiring written notice to be given within 
4 months, but he must also show the terms 
of such notice as well, which he cannot 
do by parol evidence. Erisman v. Chicago, 
Burlington & Quincy R. Co., — la. — , 163 
N. W. 627. 

Substantial Compliance. 

A substantial compliance with a re- 
quirement of an interstate shipping con- 
tract for the giving of notice of claims for 
loss or damage, is all that is necessary. 
United Brokers' Co. v. Southern Pac. Co., 
— Greg.—, 169 Pac. 114. 

In order to recover for an injury to an 
interstate shipment of live stock there 
must be a showing of a substantial com- 
pliance with a requirement of the con- 
tract of affreightment, that, as a condi- 
tion precedent to the bringing of any 
action, the claimant should give the carrier 
written notice. of his claim for loss or in- 
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jury within 90 days. Chicago, Rock 
Island & Pac. R. Co. v. McElreathi 

— Okla.— , 169 Pac. 628. 

Letters. 

A substantial compliance with a re- 
quirement of a contract of affreightment 
for the giving to the carrier of written no- 
tice of loss or injury within 90 days, is not 
shown by evidence that a letter was writ- 
ten to a person designated as "live stock 
agent," whose connection with the de- 
fendant did not appear. Chicago, Rock 
Island & Pac. R. Co. v. McElreath, 

— Okla.—, 169 Pac. 628. 

A letter written by a station agent at 
the destination of an interstate shipment 
of live stock to the general ofHce of a 
carrier, stating the arrival of the stock 
in a damaged condition, and that the 
owner would make a claim for damages, 
when written within 5 days from the re- 
moval of the stock from the cars, js a 
sufficient compliance with a requirement 
of the contract of affreightment that, as 
a condition precedent to the carrier's lia- 
bility, a written and verified claim for loss 
or damage should be made by the shipper 
or his afirent. Snyder v. King, — Mich. — , 
165 N. W. 840. 



Written Statement of Inspector. 

A statement signed by a carrier's in- 
spector giving in detail the injuries to an 
interstate shipment and the extent there- 
of, and stating that the consignee would 
repack the goods and send a claim for 
damages and for repacking, is, when filed 
with the delivering carrier within the 
stipulated time for giving notice or loss 
or damages, a sufficient compliance with 
a requirement of the contract of affreight- 
ment that a written claim should be made 
within 10 days. United Brokers' Co. v. 
Southern Pac. Co., — Oreg. — , 169 Pac. 
114. 

Notations on Freight Bills. 

Where a shipper at destination, before 
he would accept an interstate shipment of 
live stock, had the agent of the carrier 
note on the freight bill that the former 
received the live stock in bad condition on 
account of "overrun and lack of feed and 
water," there was a sufficient compliance 
with a requirement of the shipping con- 
tract for written notice of damage claims 
within one day after delivery of the ship- 
ment at destination. Illinois Central R. 
Co. V. Rogers & Hurdle, — Miss. — , 76 
So. 686. 

The fact that the carrier's agent at 
destination noted on the receipts for the 
freight charges that an interstate ship- 
ment was in a damaged condition, does 



not amount^ to a sufficient compliance 
with a requirement of the bill of lading 
for giving written notice of damage claims 
within 4 months. Taft & VanDyke v. 
Atlantic Coast Line R. Co., — N. C. — , 
93 S. E. 752. 

Stating Amount of Claim. 

Since a shipper is not required to state 
the amount of his claim in his written no- 
tice* of loss or damage to an interstate 
shipment, which he is required by the 
terms of the bill of lading to give, by do- 
ing so he is not estopped from recovering 
his actual loss. McRary v. Southern R. 
Co., — N. C— , 94 S. E. 107. 

Verbal Notice. 

Verbal notice to an agent of a carrier 
is not a sufficient compliance with a re- 
quirement of a bill of lading for giving 
written notice of damage claims before the 
removal of live stock at destination and 
before it is mingled with other animals. 
Bryan v. Louisville & Nashville R. Co., 
— N. C— . 93 S. E. 750. 

When Carrier Aware of Damage. 

Where, at destination, the agent of a 
carrier saw live stock unloaded and ob- 
served its damaged condition which was 
such that the shipper could not then as- 
certain the extent of the injuries, and 
written notice was given the carrier 7 
days thereafter, there was a sufficient com- 
pliance with a requirement of a contract of 
interstate carriage for written notice of 
damages before the removal of the stock 
at destination and its mingling with other 
stock. Chicago, Indianapolis & Louisville 
R. Co. V. Priddy, — Ind. App. — , 115 N. 
E. 266. 

(i) Service. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 70. 

What Carrier May Receive Notice. 

Giving notice to an initial carrier of a 
damage claim for the loss of an inter- 
state shipment is sufficient to bind a neg- 
ligent connecting carrier. Gillikin v. Nor- 
folk Southern R. Co., — N. C. — , 93 S. E. 
469. 

Mailing Notice. 

The placing in a government mail chute 
of a letter with a 2-cent stamp thereon 
and addressed to the local freight agent 
of a carrier, is a sufficient compliance with 
a requirement of an interstate uniform live 
stock contract requiring the giving to the 
general freight agent written and verified 
notice of damage claims within 5 days 
from the unloading of stock from cars. 
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Hudson V. Grand Rapids. & Indiana R. 
Co., 203 111. App. 377. 

What Constitutes Delivery in Computing 
Time For Notice. 

When potatoes were shipped in inter- 
state commerce under an agreement 
whereby the profit and loss was to be di- 
vided between the shipper and the con- 
signee, and on the arrival of the shipment 
at destination the latter took possession of 
the car and removed the good vegetables 
to another car, there was a delivery of 
the shipment to the consignee so that a 
claim for damages to a part of the po- 
tatoes accrued immediately and the fail- 
ure of the shipper to file a written claim 
with the carrier within 4 months thereaf- 
ter, as required by the terms of the con- 
tract of carriage, wijl bar a recovery of 
damages by the shipper. Otto v. Mainistee 
& North Eastern R. Co., — Mich. — , 163 N. 
W. 49. 

Where Filed. 

The filing at a station other than that of 
origin or delivery of an interstate freight 
shipment, of a written claim for damages, 
does not satisfy a requirement for giving 
such notice at point of origin or destina- 
tion. Strommer v. Chicago, Milwaukee 
& St. Paul R. Co., — S. D.— , 161 N. W. 
346. 

What Constitutes Reasonable Time for 
Notice After Non-delivery. 

The filing of a claim 8 months after the 
nondelivery of an interstate shipment at 
destination is not a compliance with a re- 
quirement of a bill of lading for the giving 
of written notice of claims for loss, dam- 
age or delay within 4 months after deliv- 
ery of the property, or, in case of failure 
to deliver, within 4 months -after the 
elapse of a reasonable time for delivery. 
Shark v. Great Northern R. Co., — N. 
Dak. — , 164 N. W. 39. 

Carrier Acting on Oral Notice. 

There was a sufficient compliance with a 
condition of a bill of ladinji^ for giving writ- 
ten notice of loss or damage within 4 
months after the elapse of a reasonable 
time for delivery, when, within such pe- 
riod, oral complaint was made to the car- 
rier's agent of its failure to deliver an 
interstate shipment at destination, and the 
carrier acted on such complaint and not 
x)nly promised the shipper to send tracers 
and to make an investigation, but com- 
plied with its promises, and a month af- 
ter such complaint was made the shipper 
was advised by the carrier's agent to wait 
a little longer as the latter understood 
that the shipment has been sold by the 
carrier. Shark v. Great Northern R. Co., 
— N. Dak.—, 164 N. W. 39. 



(j) Waiver. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, pp. 70-73. 

Waiver of notice in actions under Car- 
mack Amendment, see infra XI, J, 7. 

In General. 

A carrier cannot waive any valid pro- 
vision of an interstate shipping contract 
which is a defense to a shipper's action 
thereunder. Blair-Baker Horse Co. v. At- 
chison, Topeka & Santa Fe R. Co., — Mo. 
App.—, 200 S. W. 109. 

Right of Carrier to Waive Notice. 

Whether a condition of a contract of in- 
terstate affreightment for giving a carrier 
written notice of claims for loss, damage 
or delay within a stipulated time, can be 
waived by the carrier, is a question touch- 
ing which the decisions of the Supreme 
Court of the United States are binding on 
all state courts. Metz Co. v. Boston & 
Maine R. Co., — Mass. — , 116 N. E. 475. 

A condition of a contract for the inter- 
state transportation of live stock for the 
giving of written notice to the carrier 
within a specified time, as a condition 
precedent to its liability for loss or injury, 
cannot be waived by the conduct of the 
carrier. Colorado & S. R. Co. v. Blunck, 
— Colo. — , 163 Pac. 840; Atchison, Topeka, 
Sante Fe R. Co. v. Miller, — Colo. — , 163 
Pac. 836. 

A stipulation of a contract for the in- 
terstate transportation of live stock that, 
as a condition precedent to a carrier's lia- 
bility for loss or injury, written notice 
shall be given it within a designated time 
cannot be waived by the carrier. Abell v. 
Atchison, Topeka & Santa Fe R. Co., — 
Kan.— ,164 Pac. 269. 

. A carrier cannot waive a shipper's fail- 
ure to comply with a stipulation of a con- 
tract of interstate affreightment following 
the tariffs filed with the Interstate Com- 
merce Commission, requiring claims for 
loss, damage or delay to be made in writ- 
ing to the carrier as a condition precedent 
to its liability, within 4 months after the 
delivery of the shipment, or in cases of a 
failure to make delivery within 4 months 
from a reasonable time for delivery, since 
such a waiver would create a preference in 
favor of such shipper and a discrimination 
against other shippers similarly situated, 
in violation of the Act Regulating Com- 
merce. Metz Co. V. Boston & Maine R. 
Co., — Miss. -S 116 N. E. 475., 

Where a shipper did not present to an 
initial carrier his claim for the loss of 
an interstate shipment until after the ex- 
piration of the time prescribed by the con- 
tract of affreightment, the carrier cannot 
waive the shipper's noncompliance there- 
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with. Harelson v. St. Louis & San Fran- 
cisco R. Co., — Mo. App. — , 191 S. W. 
1068. 

A carrier cannot waive a requirement of 
an interstate contract of affreightment for 
the giving of written notice of claims for 
loss or damage to live stock before the 
removal thereof from destination and the 
mingling of the same with other animals. 
O'Briant v. Pryor, —Mo. App.—, 195 S. 
W. 759. 

A carrier cannot waive the failure of a 
shipper to given written notice of loss of 
or injury to an interstate shipment within 
the time and in the manner prescribed by 
the contract of carriage. Chicago, Rock 
Island & Pacific R. Co. v. Parsons, — 
Okla.— , 162 Pac. 955. 

A requirement of a contract for the in- 
terstate transportation of live stock that 
the shipper shall, as a condition precedent 
to the carrier's liability for damages, give 
to a designated official written notice of a 
claim for damages within one day after the 
delivery of the stock at destination, cannot 
be waived by the carrier. Chicago, Rock 
Island & Pacific R. Co. v. Gray, — Okla. 
— , 165 Pac. 167. 

A carrier cannot waive a shipper's non- 
compliance with a stipulation of a bill of 
lading requiring, as a condition precedent 
to the carrier's liflibility for the loss of or 
injury to an interstate shipment of live 
stock, the giving of a written claim of dam- 
ages before the stock is removed from 
destination or mingled with other cattle. 
Dean v. Southern R. Co., — S. C. — , 91 
S. E. 1042. 

While a carrier cannot waive a shipper's 
noncompliance with a requirement of a bill 
of lading for giving, within a designated 
period, written notice of the loss of or 
damage to an interstate shipment, it may 
become bound by the position it assumes 
at the trial that no question respecting 
compliance was involved, and such posi- 
tion cannot be changed in an appellate 
court and noncompliance with such re- 
quirement set up for the first time. Bar- 
ton V. Louisville & Nashville R. Co., — 
Mo. App. — , 196 S. W. 379. 

A requirement of a contract for the in- 
terstate transportation of live stock that 
a verified written notice of damages 
claims shall be given to designated officials 
of the carrier within 10 days from the 
removal of the stock from the cars, may be 
waived by the carrier. Illinois Central R. 
Co. V. Bauer, — Miss. — , 75 So. 376. 

Where a contract for the interstate 
transportation of live stock provided that 
as a precedent condition to the carrier's 
liability written notice of loss or injury 
should be given to some designated official 
before the stock was removed from des- 
tination, mingled with other stock or 



slaughtered, and also provided that none 
of its conditions could be waived except in 
writing by some general officer of the 
carrier, a waiver of such requirement in 
any other manner is precluded. Atchison, 
Topeka & Santa Fe R. Co. v. Miller, — 
Colo. — , 163 Pac. 836. 

A carrier cannot waive a shipper's non- 
compliance with a requirement of a con- 
tract of affreightment for the giving of 
written notice of damage to an interstate 
shipment of live stock within a designated 
period. Chicago, Rock Island & Pac. R. 
Co. V. Brockmeier, — Okla. — , 168 Pac. 
1011; St. Louis & San Francisco R. Co. 
V. Taliaferro, — Okla. —, 168 Pac. 438, S. 
C — Okla.— , 156 Pac. 359,— Okla.— , 160 
Pac. 610. 

Who May Waive Notice. 

The giving of notice of the loss of or 
injury to an interstate shipment in the 
manner required by a bill of lading may 
be waived by an agent of the carrier who 
is xlothed with authority to receive such 
notice, notwithstanding a stipulation lim- 
iting his authority. Bush v. Curry, 
— Ark.—, 199 S. W. 375. 

What Constitutes Waiver. 

— Actual Knowledge of Loss or Injury. 

The fact that a carrier has actual knowl- 
edge and complete notice of a shipper's 
claim for a loss is not a waiver of a re- 
quirement for giving written notice within 
a designated period. Abell v. Atchison, 
Topeka & Santa Fe R. Co., — Kan. — , 164 
Pac. 269. 

The fact that the local agent of a car- 
rier saw injured live stock at destination 
and knew of their damaged condition does 
not dispense with the necessity of giving 
the carrier written notice of a claim for the 
loss or injury as required by the conditions 
of a contract of interstate affreightment. 
O'Briant v. Pryor, — Mo. App. — , 195 S. 
W. 759. 

Knowledge on the part of a carrier's 
agent at destination of damage to an in- 
terstate shipment will not dispense with 
compliance by a shipper with a condi- 
tion of the contract of affreightment re- 
quiring written notice of claim for loss 
or damage to be given the carrier within a 
designated period. Taft & VanDyke v. 
Atlantic Coast Line R. Co., — N. C— , 
93 S. E. 752. 

—Consideration of Claim on Merits. 

Where, within 10 days from the removal 
of live stock from the cars at destination, 
an interstate shipper wrote a letter to 
the general claim agent of a carrier re- 
garding an injury to the stock and the 
claim was considered on the merits, there 
was a waiver of a requirement that writ- 
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ten verified notice should be given to cer- 
tain designated officials at the place of in- 
ception or the destination of the shipment 
Within the 10 days after the st6ck was un- 
loaded. Illinois Central R. Co. v. Bauer, 

— Miss. — , 75 So. 376. 

Where a shipper did not present to 
an initial carrier his claim for the loss 
of an interstate shipment until after the 
expiration of the time limited by the con- 
tract of affreightment, the carrier did not 
waive such noncompliance by considering 
the claim on the merits and refusing pay- 
ment on grounds other than noncompli- 
ance with the terms of the contract. Har- 
elson V. St. Louis & San Francisco R. 
Co., — Mo. App.— , 191 S. W. 1068. 

The receipt by a carrier out of time 
and the rejection on the merits of a claim 
for an injury to an interstate shipment, 
is not a waiver of the failure of the claim- 
ant to present his claim within the time 
stipulated in the contract of carriage. 
Murray v. Atlantic Coast Line R. Co., 

— S. C— , 93 S. E. 387. 

7. Time For Bringing Actioa 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 73. 

See Cummins' Amendment, infra XII. 

Effect of C^rmack Amendment on limita- 
tion of time for bringing action, see in- 
fra XI, K. . 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 73. 

What Law Controls. 

When an action against an express com- 
pany relates to an interstate shipment, the 
validity of a stipulation in the receipt 
issued by the carrier limiting to a period 
of one year the time in which actions for 
damages should be brought, must be de- 
termined under the rulings of the Fed- 
eral courts. Southern Express Co. v. 
Oliver, — Ga. App. — , 93 S. E. 109. 

Failure to Bring Action Within Stipulated 
Time. 

A shipper's failure to bring an action 
against a carrier for the loss of an inter- 
state shipment within the year prescribed 
by the contract of carriage, will prevent 
a recovery. Mays v. Wells Fargo & Co., 
199 111. App. 443. 

(b) Validity. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 73 

Limitations Not in Schedule. 
The failure of a carrier to include in its 



schedules of rates, as filed with the Inter- 
state Commerce Commission, a condition 
that, in consideration of the reduction of 
an interstate freight rate, actions for loss 
or injury to shipments shall be commenced 
within 6 months after the cause of action^ 
accrues, does not avoid such condition 
when a part of a uniform bill of lading 
which itself was filed with the Commis- 
sion. Chicago, Rock Island & Gulf R. Co. 
V. Shroyer, — Tex. Civ. App. — , 197 S. W. 
773. 

(c) Particular Periods. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 73. 

Effect of Carmack Amendment on limita- 
tion of time for action, see infra XI, K. 

Superseding of limitation in contracts by 
Cummins* Amendment, see infra XII. 

Six Months. 

A requirement of a contract of af- 
freightment that an action for loss of or 
injury to an interstate shipment shall be 
commenced within 6 months next after the 
cause of action accrues, is valid. Chicago, 
Rock Island & Gulf R. Co. v. Shroyer, 
— Tex. Civ. App.—, 197 S. W. 773. 

A requirement of a bill of lading that 
an action for injury to an interstate ship- 
ment shall be commenced within 6 
months, is reasonable and valid. Illinois 
Central R. Co. v. Rogers & Hurdle, — 
Miss. — , 76 So. 686; St. Louis & San 
Francisco R. Co. v. Taliaferro, — Okla. — , 
168 Pac. 438, S. C. — Okla. — , 156 Pac. 
359, — Okla. — , 100 Pac. 610. 

(e) Waiver. 

See also same section Federal Ry Digest, 
Vol. I, No. 3, p. 74. 

In General. 

A carrier cannot waive a requirement of 
an interstate shipping contract limiting the 
time within which an action for damages 
thereto must be commenced. Easdale v. 
Atchison, Topeka & Santa Fe R. Co., — 
Kan. — , 164 Pac. 164. 

A carrier cannot by its conduct waive 
noncompliance by a shipper with a con- 
dition of an interstate contract of >af- 
freightment that an action for loss or in- 
jury shall be commenced within 6 months 
next after the cause of action accrues. 
Chicago, Rock Island & Gulf R. Co. v. 
Shroyer, — Tex. Civ. App. — , 197 S. W. 
773. 

A carrier cannot, either before or after 
the expiration of the time limited for 
bringing an action for the loss of or in- 
jury to an interstate shipment, waive or 
estop itself from asserting the failure of 
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a shipper to sue within the time stipu- 
lated in the contract of affreightment. 
Blair-Baker Horse Co. v. Atchison, To- 
peka & Santa Fe. R. Co., — Mo. App. — 
200 S. W. 109. 

A carrier cannot waive the failure of a 
ship|!)er to bring an action for injuries 
to an interstate shipment within the time 
prescribed by the contract of affreight- 
ment. St. Louis & San Francisco R. Co. 
V. Taliaferro. — Okla. — , 168 Pac. 438, 
S. C. — Okla. — . 156 Pac. :J.59. — Okla. 
—, 160 Pac. 610. 

What Constitutes Waiver. 

A requirement that actions for dam- 
age to an interstate shipment shall be 
commenced within 6 months, is not 
waived by a carrier by correspondence 
between a shipper and a general freight 
agent relating to a settlement of a claim 
for an injury to the shipment, where noth- 
ing in the correspondence specifically re- 
ferred to such limitation, and no extension 
of the same was requested or granted. 
Illinois Central R. Co. v. Rogers & 
Hurdle, — Miss. — , 76 So. 686. 

Fraud as Waiver. 

In order to prevent the application of 
a stipulation of a bill of lading limiting 
to one year the time for bringing action 
for the loss of or injury to an interstate 
shipment, where the action is not brought 
within such period, such actual fraud on 
the part of the carrier must be shown as 
would relieve the shipper from compliance 
with such requirement, and the mere fact 
that the company neither paid nor de- 
clined to pay the shipper's claim when 
properly made within such period of limi- 
tation, will not of itself suffice to do so. 
Southern Express Co. v. Oliver, — Ga. 
App.—, 93 S. E. 109. 



VII. CARRIERS OF LIVE STOCK.* 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, pp. 75-84, and No. 4, pp 
17-34. 

Effect of Carmack Amendment on limita- 
tion of carrier's liability for live stock, 
see infra XI, I, 4. 

Effect of Carmack Amendment on require- 
ments for notice of injury or loss of 
live stock, see infra XI, J. 

Requirements as to notice of claims for in- 
jury to or loss of live stock, see supra 
VI. I. 6. 

Validity in general of limitation of car- 
rier's liability with respect to live stock, 
see supra VI, I. 



*For text of Federal 28-Hour Law see 
Vol. I, No. 3, Federal Ry. Digest, p. 184. 



Validity under Carmack Amendment of 
requirement for notice of damage 
claims, see infra XI, J. 

A. In General. 

See generally Federal Ry. Digest, Vol I, 
No. 4, pp. 28-33. 

(No new decisions.) 

D. Injuries to Stock Awaiting Shipment. 

See also same section Federal Rv. Digest, 
Vol. I, No. 3, p. 75. 

(No new decisions.) 

F. Duty to Unload for Feed, Water and 

Rest. 

See generally same section Federal Ry. 
Digest, Vol. 1, No. 3, p. 75, and No. 4, 
pp. 18-27. 



3. Facilities for Feeding, Watering and 

Resting. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 76, and No. 4, p. 18. 

Limiting damages for delay to cost of feed, 
see supra VI, I, 1. 

Failure to Provide. 

A carrier who does not provide facili- 
ties for feeding live stock during the time 
it is in the carrier's charge and before 
it is delivered to the consignee, becomes' 
liable for all damage sustained by reason 
of the animals being deprived of feed, 
whether while in cars or in stockyards 
awaiting delivery, for a period in excess 
of that prescribed by the 28 Hour Act. 
Dee V. San Pedro, Los Angeles & Salt 
Lake R. Co., — Utah — , 167 Pac. 246. 

A carrier is answerable to a shipper for 
holding, because of the congested condi- 
tion of the consignee's stock pens, an 
interstate shipment of live stock at des- 
tination in an overhead unloading chute 
wHich did not have feeding and watering 
facilities. Panhandle & Santa Fe R. Co. v. 
Phillips, — Tex. Civ. App. — , 197 S. W. 
1031. 

4. Defective and Insufficient Pens. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 77, and No. 4, p. 18. 

Cattle Breaking From Defective Pens. 

A carrier is answerable for injuries sus- 
tained by an interstate shipment of horses 
in consequence of escaping from a defec- 
tive pefi into which they were unloaded 
in compliance with the 28 Hour Act. Sny- 
der V. King, — Mich. — , 165 N. W. 840. 
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It cannot be said that the injuries to 
an interstate shipment of horses in. escap- 
ing from a pen into which they were un- 
loaded in compliance with the 28 Hour 
Act, was due to the viciousness of the 
animals, where no one saw how they es- 
caped. Snyder v. -King, — Mich. — , 165 
N. W. 840. 

Wrongful Unloading Into Quarantine 
Pens. 

A carrier is answerable for the resulting 
damages where it erroneously delivered an 
interstate shipment of live stock into quar- 
antine pens instead of into native cattle 
pens. Illinois Central R. Co. v. Smith, — 
Miss.—, 75 So. 120. 

9. Liability for Failure to Unload. 

See also same section Federal Ry. Digest, 
Vol, I, No. 3, pp. 80-83, and No. 4, pp. 
21-26. 

(a) In General. 

EflFect of Delivery to Stockyards Com- 
pany. 

Under the Interstate Commerce Act a 
carrier cannot escape liability for injury 
to an interstate shipment of live stock 
which was delivered to an independent 
stockyards company at destination and un- 
loaded into and kept for some time in an 
overhead unloading chute where they 
could not be fed or watered. Panhandle 
& Santa Fe R. Co. v. Phillips, — Tex. Civ. 
App.— , 197 S. E. 1031. 

(b) Knowledge and Willfulness of Car- 
rier. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 21. 

In General. 

The penalty for violating the 28 Hour 
Act is. imposed only when the confine- 
ment of live stock is so inexcusable as to 
justify a finding X)i willfulness on the 
part of a carrier. United States v. Phila- 
delphia & Reading R. Co., 238 Fed. 428, 

A penalty for violating the 28 Hour Act 
will not be imposed unless it clearly ap- 
pears that a carrier acted with knowledge 
that the prohibited thing was being done, 
and if the carrier had such knowledge it 
acted willfully within the meaning of such 
law. United States v. Philadelphia & 
Reading R. Co., 238 Fed. 428. 

The violation of the 28 Hour Act by a 
carrier is not shown from the fact that 
the forbidden thing was done, but from 
the carrier's participation in doing it. 
United States v. Philadelphia & Reading 
R. Co., 238 Fed. 428. 



A knowing and willful violation of the 
28 Hour Act is not shown by evidence 
that live stock, which should have reached 
destination within V/2 hours and 4^ hours 
before the expiration of the statutory 
period of confinement, was, by reason of 
weather conditions and a wreck in the 
yard at destination, not unloaded until 
3 hours after the expiration of the statu- 
tory period. United States v. Chicago, 
St. Paul, Minneapolis & Omaha R. Co., 
245 Fed. 179. 

Negligent Failure to Unload. 

Mere negligence of a carrier or its 
servants which prevents the unloading of 
live stock as required by the 28 Hour Act, 
d6es not alone show a knowing, willful, 
or intentional violation of the law. United 
States V. Chicago, St. Paul, Minneapolis 
& Omaha R. Co., 245 Fed. 179. 

12. Termination of Liability. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 26. 

Delivery to Stockyards Company. 

Under the Interstate Commerce Act a 
carrier does not discharge its duty by 
delivering an interstate shipment of live 
stock at destination to an independent 
stockyards company, where, by reason of 
the congested condition of the consignee's 
stock pens, cattle were kept for some time 
in an overhead unloading chute in which 
they could not be fed or watered. Pan- 
handle & Santa Fe R. Co. v. Phillips, — 
Tex. Civ. App.—, 197 S. W. 1031. 

Since the duty imposed on interstate 
carriers by the Act Regulating Commerce 
with respect to the transportation of 
freight, includes the delivery thereof, a 
carrier cannot delegate such duty by de- 
livering an interstate shipment of live 
stock at the unloading chutes of an inde- 
pendent stockyards company so as to re- 
lieve the carrier from liability for the 
negligent delay of such company in un- 
loading the stock. Panhandle & Santa Fe 
R. Co. v. Crawford, — Tex. Civ. App. — , 
198 S. W. 1079. 

15. Unloading Stock Where Feed and 
Water Unobtainable. 

Unloading at Night. 

Where stock was delivered at destina- 
tion into a stockyard at 1 a. m. and the 
owner was unable to obtain feed for it 
until morning, so that the animals were 
without feed for more than 28 hours, the 
carrier is liable for the resulting damages, 
notwithstanding that the shipper con- 
tracted to feed and water the stoc4c at his 
own expense; since the carrier's duty did 
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not cease until the stock was turned over 
to the consignee in due course of business. 
Dee V. San Pedro, Los Angeles & Salt 
Lake R. Co., — Utah—, 167 Pac. 246. 

G. Transportation of Infected Animals. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 3, pp. 83-84, and No. 
4, p. 27. 

(No new decisions.) 

H. Penalties. 

See generally Federal Ry. Digest, Vol. I, 
No. 4, pp. 28-33. 

8. Actions for Penalties, 
(d) Evidence. 

Burden of Proof. 

In order to establish a violation of the 
28 Hour Act it is incumbent on the 
government to show by a preponderance 
of evidence that a carrier knowingly and 
willfully confined live stock in cars be- 
yond the period permitted by such act 
without unloading them for feed, water 
and rest. United States v. Chicago, St. 
Paul, Minneapolis & Omaha R. Co., 245 
Fed. 179. 

When the government in an action for 
a violation of the 28 Hour Act, shows by 
a preponderance of evidence that the de- 
fendant knowingly and willfully confined 
live stock in cars beyond the time per- 
mitted by law, it is incumbent on the de- 
fendant to show by a preponderance of 
evidence that the failure to unload the 
stock was due to accidental or unavoidable 
causes which could not have been an- 
ticipated or avoided by the exercise of due 
care and foresight. United States v. 
Chicago, St. Paul, Minneapolis & Omaha 
R. Co., 245 Fed. 179. 



VIIL LIABILITY OF CARRIER FOR 
LOSS OF OR INJURY TO SHIP- 
MENTS. 

See generally same section Rederal Ry. 
Digest, Vol. I, No. 3, pp. 84, 85. 

Liability of carrier under Carmack Amend- 
ment, see infra XI. 

A. In GeneraL 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 84. 

Effect under Carmack Amendment of 
failure to issue bill of lading, see infra 
XI, H, 5. 



E£Fect of Failure to Issue Receipt or Bill 
of Lading. 

A carrier is answerable for the destruc- 
tion of an interstate shipment by fire, not- 
withstanding that the carrier failed to is- 
sue a receipt or bill of lading for the 
shipment as required by the Amendment 
to the Act Regulating Commerce. Dionne 
V. American Express Co., — Vt. — , 101 
Atl. 209. 

A carrier that fails to issue a bill of 
lading for an interstate shipment is liable 
for the loss thereof to the same extent as 
if a bill had been issued, since the contract 
of shipment is that fixed by the Federal 
law, notwithstanding oral agreements to 
the contrary. Bryan v. Louisville & Nash- 
ville R. Co., — N. C— , 93 S. E. 750. 

Failure of Carrier to Heat Car. 

Where a shipper does not take advan- 
tage of a tariff approved by the Interstate 
Commerce Commission which permits a 
shipper to furnish a man and a stove to 
heat cars of frt;it in transit during cold 
weather, the carrier is not required to heat 
the car or to roundhouse the unheated car 
in order to protect the shipment from ex- 
tremely cold weather. McGovern v. Ann 
Arbor R. Co., 165 Wis. 525, 162 N. W. 668. 

Conversioii By Sale of Goods for Un- 
reasonable Charge. 

— Application to Interstate Commerce 
Commission as Condition to Action. 

Application to the Interstate Commerce 
Commission is not a condition precedent 
to the right of a consignee to sue a carrier 
for converting an interstate shipment by 
selling it for charges, where the former 
offered to pay all charges demanded by 
the carrier, although disputing the reason- 
ableness of a storage charge. Dowling 
V. Seaboard Air Line Ry., — S. C. — , 93 
S. E. 863. 

Delivery Without Requiring Surrender of 
<'Order» Bill of Lading. 

The fact that a "straight" bill of lading 
is endorsed "sight draft against B/L," 
does not render a carrier liable to a con- 
signor for the delivery of an interstate 
shipment to the consignee without the 
production of the bill of lading. Dusal 
Chemical Co. v. Southern Pac. Co., — 
App. Div. — , 168 N. Y. Supp. 617. 

Liability as Affected by Form of Action. 

The Act Regulating Commerce pre- 
cludes the enlargement of the liability of 
a carrier for the loss of an interstate ship- 
ment, merely by the form of the action. 
Ely V. Barrett, — App. Div. — , 168 N. Y. 
Supp. 419. 
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C. Diversion of Shipment. 

See also same section Federal Ry Digest, 
Vol. I, No. 3, p. 84. 

Loss of milling in transit privilege by 
wrongful diversion of shipment, see su- 
pra VI, F. 

From Route Designated by Shipper. 

If an express company does not become 
an insurer of the safety of a dog trans- 
ported in interstate commerce, by divert- 
ing it from the route designated by the 
shipper, it thereby assumes the respon- 
sibility of exposing the vitality of the 
animal to the conditions of the route, so 
far at least as to explain that the diver- 
sion did not cause the death of such ani- 
mal. Ely V. Barrett, — App. Div. — , 168 
N. Y. Supp. 419. 

A finding of the negligence of an ex- 
press company is justified where a dog, 
shipped in interstate commerce, was di- 
verted from the route designated by the 
shipper, and at a junction point the trans- 
portation was continued although ' the 
animal was sick and died shortly after- 
wards. Ely V. Barrett, — App. Div. — , 
168 X. Y. Supp. 419. 

D. E£Fect of Illegality of Contract of 

Carriage. 

See same section Federal Ry. Digest, 
Vol. I, No. 3, p. 84. 

(No new decisions.) 



IX. TRANSPORTATION OF NURS- 
ERY STOCK. 

See same section Federal Ry. Digest, 
Vol. I, No. 4, p. 34. 

What Within Prohibition of Law. 

— Pine Timbers. 

Square pine timbers are not "plant 
products" which are within the Federal 
Plant Quarantine Act of Aug. 20, 1912 
(37 St. 315), which cannot be transported 
in interstate commerce by rail without 
a certificate of inspection showing their 
freedom from gypsy moth infection. 
Boston & Maine R. Co. v. United States, 

— C. C. A. — , 246 Fed. 440. 



X. INTEREST OF CARRIER IN 
COMMODITIES TRANSPORTED. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, pp. 34-36. 

(No new decisions.) 



XI. CARMACK AMENDMENT.* 

Sec generally Federal Ry. Digest, Vol. I, 
No. 2, pp. 12-58, No. 3, pp. 85-95, and 
No. 4, p. 36. 

A. In General. 

See generally Federal Ry. Digest, Vol. 
I, No. 2, p. 12. 

Territorial Application of Carma'ck 
Amendment. 

The Carmack Amendment is applicable 
throughout the United States, and governs 
all interstate shipments in all courts of 
the country. St. Louis, Iron Mountain & 
Southern R. Co. v. Starbird, 243 U. S. 
592, 61 L. ed.— , 37 Sup. Ct Rep. 462, 
reversing 118 Ark. 485, 177 S. W. 912. 

B. Validity. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 13-15. 

(No new decisions.) 

C. Construction. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 14, and No. 3, p. 85. 

Federal Decisions Binding on State 
Courts. 

A state court is bound by the construc- 
tion placed by the Federal courts on the 
Carmack Amendment. Cleveland, Cincin- 
nati, Chicago & St. Louis R. Co. v. Young, 
— Ky. — , 195 S. W. 93. 

D. Effect 

See generally Federal Ry Digest, Vol. I, 
No. 2, pp. 14-19, No. 3, pp. 84-85, and 
No. 4, p. 36. 

1. In General. 

Exclusiveness of Remedy. 

The Carmack Amendment governs all 
interstate shipments of freight. Illinois 
Central R. Co. v. Rogers & Hurdle, — 
Miss. — , 76 So. 686. 

8. On State Laws. 

See generally Federal Ry Digest, Vol. I, 
No. 2, p. 15, No. 3, p. 85, and No. 4, 
p. 36. 

Application generally of state laws to 
interstate transportation, see supra II, C. 



♦For text of Carmack Amendment see 
No. 2, Vol. I, Federal Ry Digest, p. 394. 



44 



CARRIERS OF FREIGHT AND EXPRESS 



(a) In General. 

State Laws Superseded. 

The Carmack Amendment superse4ed 
all state laws relating to interstate ship- 
ments. Ohio Salt Co. v. Baltimore & 
Ohio R. Co., 204 111. App. 376. 

(b) Laws Relating to Particular Sub- 
jects. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 16-18, and No. 3, pp. 
85-86. 

Application generally of state laws to 
interstate transportation, see supra II, C. 

Actions Against Carriers. 

A state statute authorizing suits against 
common carriers upon bills of lading is- 
sued by connecting carriers was super- 
seded with respect to interstate shipments 
by the Carmack Amendment. Central of 
Georgia Railway Co. v. Yesbik, — Ga. — , 
92 So. 627, affirming — Ga. App. — , 91 
So. 274, S. C. — Ga.— , 01 S. E. 87.1. 

Law Relating to Weight of Grain Ship- 
ments. 

The Carmack Amendment does not ap- 
ply to an action by an interstate shipper of 
grain against a carrier for a shortage, 
when based on a state law relative to the 
weighing of grain shipped in bulk and to 
the effect of the statements of the weights 
in the bills of lading. Shellabarger Ele- 
vator Co. V. Illinois Central R. Co., — 111. 
— , 116 N. E. 170. 

Action Against Terminal Carrier. 

The Carmack Amendment does not pre- 
vent the maintenance of an action against 
a delivering carrier for injuries to an inter- 
state shipment, when based on a state 
statute making the last carrier responsible 
for any damages, open or concealed, to 
goods, and leaving the question of ultimate 
liability for settlement by the several car- 
riers among themselves. Yesbik v. Central 
of Ga. R. Co., — Ga. App. — , 91 S. E. 
274, S. C — - Ga. — , 91 S. E. 873, — Ga. — , 
92 S. E. 527. 

Failure to Pay Damage Claims. 

The Carmack Amendment superseded a 
state statute imposing a penalty on ter- 
minal carriers for failing to pay within 
90 days claims for injuries to or loss of 
interstate shipments, irrespective of where 
the loss occurs, unless such carrier informs 
the claimant which carrier is responsible 
for the injury. Pinkussohn v. Clyde S. S. 
Co., 101 S. C. 429, 85 S. W. 1060; Tatum 
V Seaboard Air Line Ry., — S. C. — , 93 
S. E. 123, overruling Traynham v. Char- 
leston & Western Carolina R. Co., 89 S. C. 



420, 71 S. E. 813, reversed on rehearing 
92 S. C. 43, 75 S. E. 381, and Colleton 
Mercantile & Mfg. Co. v. Atlantic Coast 
Line Ry., 82 S. C. 121, 62 S. E. 6. 

Limitations. 

A carrier's action in a Federal court for 
undercharges on an interstate freight ship- 
ment, is governed by the statute of limita- 
tions of the state wherein the court is 
holden. Yazoo & Mississippi Valley R. 
Co. V. Zemurray, 151 C. C. A. 639, 238 
Fed. 789. 

4. Of Saving Clause in Carmack Amend- 
ment. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 19, and No. 3, p. 86. 

What Laws Within. 

The provisions of the Carmack Amend- 
ment preserving to the holder of receipts 
or bills of lading all rights and remedies 
under existing laws, relates to Federal and 
not to divergent state laws. Pennington 
V. Grand Trunk Western R. Co., 277 111. 
39, 115 N. E. 170. 

E. What Carriers Within Act 

See generally Federal Ry. Digest, Vol. 1, 
No. 2, pp. 19-20. 

6. Connecting and Terminal Carriers as 
Agents of Initial Carrier. 

See same section Federal Ry. Digest, Vol. 
I, No. 2, p. 20. 

In General. 

For the purpose of fixing the liability of 
the several carriers for an interstate ship- 
ment the Carmack Amendment requires 
that they shall be treated as one system 
and not as independent contracting par- 
ties, and the connecting lines become in 
effect mere agents of the initial carrier 
and it is their duty to forward the goods 
under the terms of the contract made by 
their principal. Missouri, Kansas & Texas 
R. Co. V. Ward, 244 U. S. 383, 61 L. ed. — , 
37 Sup. Ct. Rep. 617, affirming — Tex. 
Civ. App.—, 169 S. W. 1035. 

The Carmack Amendment forces an in- 
terstate carrier to enter into a contract to 
carry an interstate shipment to its desti- 
nation and to employ intermediate carriers 
as its agent to complete the contract af- 
ter the shipment leaves the line of the 
initial carrier. Cleveland, Cincinnati, Chi- 
cago & St. Louis R. Co. v. Young, — Ky. 
— , 195 S. W. 93. 

F. What Shipments Within Act. 

See generally Federal Ry Digest, Vol. I, 
No. 2, pp. 20-21, and No. 3, p. 86. 
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4. Interstate Shipment Diverted to Intra- 

state Point. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 21. 

In General. 

When goods are started for destination 
in another state under a contract for 
through transportation, under the Carmack 
Amendment, the shipment is governed by 
the Federal laws although it is diverted 
to and delivered at an intrastate point. 
Farmers Grain Co. v. Illinois Central R. 
Co., 201 111. App. 261. 

G. Delivery to Carrier. 

See same section Federal Ry. Digest, Vol. 
I, No. 2, p. 21. 

(No new decisions.) 

H. Contract of Affreightment. 

See generally Federal Ry. Digest, V^ol. I, 
No. 2, p. 22, No. 3, p. 86. 

Presumption of validity of conditions of 
contracts of affreightment, see infra 
XIII, G. 4. 

1. In General. 

Effect of Bill of Lading Issued Under Car- 
mack Amendment 

Since the passage of the Carmack 
Amendment state courts must be held to 
know that interstate shipments are cov- 
ered by a uniform Federal rule which re- 
quires the issuance of a bill of lading or 
receipt that shall contain the entire con- 
tract for transportation, and on which the 
responsibility of the parties must rest. St. 
Louis, Iron Mountain & Southern R. Co. 
V. Starbird, 243 U. S. 592, 61 L. ed.-— , 
37 Sup. Ct. Rep. 462, reversing 118 Ark. 
485, 177 S. W. 912. 

Under the Carmack Amendment an ini- 
tial carrier's contract in an interstate ship- 
ment obligates it to perform the part of 
transportation over its lines and to obtain 
others to perform that part going beyond 
its line. Cleveland, Cincinnati, Chicago & 
St. Louis R. Co. V. Young, — Ky. — , 195 

5. W. 93. 

Contracts Varying Uniform Bill of Lading. 

Since bills of lading issued for interstate 
shipments as required by the Carmack 
Amendment, are uniform throughout the 
United States, a carrier cannot enter into 
a different agreement. Bryan v. Louis- 
ville & Nashville R. Co., — N. C— , 93 
S. E. 750. 

Bill of Lading Issued by Connecting Car- 
rier. 

The bill of lading required by the Car- 



mack Amendment to be issued by the 
initial carrier upon an interstate shipment 
governs the entire transportation to the 
exclusion of a bill of lading issued by a 
subsequent connecting carrier. Missouri, 
Kansas & Texas R. Co. v. Ward, 244 U. 
S. 383, 61 L. ed.— , 37 Sup. Ct. Rep. 617, 
affirmmg — Tex. Civ. App. — , 169 S. W. 
1035. 

3. Parol Contracts. 

See same section Federal Ry. Digest, Vol. 
I, No. 2, p. 22, and No. 3, p. 86. 

Recovery on Oral Contract. 

When in an action against a carrier un- 
der the Carmack Amendment the plaintiff 
set up in his petition that the defendant 
issued a bill of lading evidencing the con- 
tract of carriage, and that the plaintiff 
was the owner and holder thereof, which 
the defendant denied, the plaintiff can- 
not recover on an oral contract of car- 
riage where the proof shows that no re- 
ceipt or bill of lading was in fact is- 
sued for the shipment. Cudahy Packing 
Co. V. Chicago &. Northwestern R. Co., 
— Mo. App.—, 196 S. W. 406. 

5. Effect of Failure to Issue Bill of Lad- 
ing. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 23, No. 3, p. 87. 

See also supra VIII. 

In General. 

A carrier is answerable for the de- 
struction of a shipment by fire after it 
was loaded into a car, although the bill 
of lading required by the Carmack Amend- 
mend was not to be issued until the next 
morning. Morrison Grain Co. v. Missouri 
Pacific R. Co., 182 Mo. App. 339, 179 S. 
W. 404. 

An express company is liable for the 
oss of an interstate shipment notwith- 
slanding that no receipt or bill of lading 
was issued therefor by the carrier's agent 
as required by the carrier's instructions to 
its agents and by the Act Regulating 
Commerce as amended. Dionne v. Amer- 
ican Express Co., — Vt — , 101 Atl. 209. 

The relationship of carrier and shipper 
may be created with respect to an inter- 
state shipment without the issue of a 
written bill of lading. McRary v. South- 
ern R. Co., — N. C. — , 94 So. 107. 

9. Possession of Contract as Prerequisite 

to Recovery. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 25. 

In General. 

The "lawful holder" of a bill of lading. 
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within the meaning of the Carmack 
Amendment, is not necessarily the owner 
of an interstate shipment or some one 
shown to be duly authorized to act for 
him in such a way as to render any 
judgment recovered against a currier res 
adjudicata in any other action. Pennsyl- 
vania R. Co. V. Olivit, 243 U. S. 574, 61 L. 
ed. — , 37 Sup. Ct. Rep. 468, affirming 88 
N. J. 376, 96 Atl. 589; Pennsylvania R. 
Co. v. Carr, 243 U. S. 587, 61 L. ed. —, 
37 Sup. Ct. Rep. 472, affirming 88 N. J. L. 
235, 96 Atl. 588. 

The lawful holder of a bill of lading for 
an interstate shipment may maintain an 
action under the Carmack Amendment al- 
though the bill may be in the possession 
of another. Farmers Grain Co. v. Illinois 
Central R. Co., 201 111. App. 261. 

Where grain is shipped in the name of 
the consignor subject to the payment of 
drafts, the fact that the bill of lading is 
delivered to the drawee of the draft in 
order that he may obtain possession of 
the shipment, does not prevent the con-' 
signor from maintaining an action under 
tiie Carmack Amendment for grain which 
never reached destination. Farmers Grain 
Co. V. Illinois Central Co., 201 111. App. 
261. 

I. Contracts Limiting Liability of Carrier. 

See generally Federal Ry. Digest, Vol. I, 
No. 2, pp. 25-37, No. 3, pp. 87-90, and 
No. 4, p. 36. 

Presumption of validity of conditions of 
contracts of affreightment, see infra 
XIII, G. 4. 

See generally, supra VI, I. 

3. To Lines of Particular Carrier. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 27, No. 3, p. 88, and 
No. 4, p. 36. 

Initial Carrier. 

The Carmack Amendment avoids a stip- 
ulation of an interstate shipping contract 
restricting the liability of an initial car- 
rier to such damages only as occur on its 
own line. Gulf, Colorado & Santa Fe R. 
Co. V. Nelson, — Tex. — , 192 S. W. 
1056, affirming — Tex. Civ. App. — , 139 
S. W. 81, certiorari denied, 245 U. S. — , 
62 L. ed. — , 38 Sup. Ct. Rep. 13. 

4. Agreed Valuation. 

See generally same section Federal 
Ry. Digest, Vol. I, No. 2, pp. 28-36, No. 
3, pp. 88-89, and No. 4, p. 36. 

See also supra VI, I, 2. 



6. What Losses Within Terms of - 
Limitation. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 36-37, and No. 3, pp. 
89-90. 

(d) Conversion of Property by Carrier. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 40, and No. 3, p. 90. 

In General. 

Under the Carmack Amendment a stipu- 
lation in an express receipt in considera- 
tion of the lower of two established freight 
rates, limiting a carrier's liability for an 
interstate express shipment to $50 unless 
a greater valuation was declared and a 
higher rate paid, governs the carrier's 
liability for the loss of the shipment not- 
withstanding that the carrier converted it 
by turning it over without authority to 
another carrier for transportation. Rich- 
ter v. American Express Co., — la. — , 164 
N. W. 228. 

J. Notice of Claims for Loss or Damage. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 37-45, No. 3, 
pp. 90-93, and No. 4, p. 36. 

Presumption of validity of conditions of 
contracts of affreightment, see infra 
XIII, G. 4. 

Presumption of service of damage claims, 
see infra XIII, G. 4. 

See generally, supra VI, I, 6. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 37, and No. 4, p. 36. 

Who May Bind Shipper by Contract For 
Notice. 

A person who is authorized to ship 
property for another may execute a bill 
of lading issued under the Carmack 
Amendment and bind the latter by a con- 
dition for the giving of written notice to 
the carrier of loss or injury to an inter- 
state shipment. Moler v. Louisville & 
Nashville R. Co., — Mo. App. — , 195 S. 
W. 524. 

Effect of Failure to Give Notice. 

The failure to give a carrier written 
notice of a claim for damages to an in- 
terstate shipment within 36 hours after 
notice to the consignee of the arrival of 
an interstate shipment at destination, as 
required by the terms of the contract of 
carriage, will bar an action against the 
initial carrier under the Carmack Amend- 
ment. St. Louis, Iron Mountain & South- 
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cm R. Co. V. Starbird, 243 U. S.-592, 61 
L. ed. — , 37 Sup. Ct. Rep. 462, reversing 
188 Ark. 485, 177 S. W. 912. 

The failure of a shipper to give a car- 
rier written notice of the loss of or in- 
jury to an interstate shipment of property, 
as required by the terms of a bill of 
lading issued under the Carmack Amend- 
ment, will prevent a recovery for an in- 
jury to the property. Moler v. Louisville 
& Nashville R. Co., — Mo. App. — , 195 
S. W. 524. 

8. Validity of Requirement For. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 37-40; No. 3 pp. 90-91, 
and No. 4, p. 36. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I» No. 2, p. 37; No. 3, p. 90, and No. 
4, p. 36. 

Validity in General. 

A provision of a bill of lading issued 
under the Carmack Amendment for an in- 
terstate shipment of goods for the giving 
of written notice to the carrier of the 
loss of or injury thereto, is a proper reg- 
ulation which will be enforced by the 
courts. Moler v. Louisville & Nashville 
R. Co., —Mo. App.—, 195 S. W. 524. 

(b) Particular Periods. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 38-40, and No. 3, 
p. 91. 

See also generally supra VI, I, 6 (d). 

Thirty-Six Hours. 

A stipulation of an interstate contract 
of carriage that claims for damages must, 
as a condition precedent to the carrier's 
liability, be given the delivering carrier at 
destination within 36 hours after notice to 
the consignee of the arrival of the ship- 
ment, is reasonable, and is valid under the 
Carmack Amendment. St. Louis, Iron 
Mountain & Southern R. Co. v. Starbird, 
243 U. S. 592, 61 L. ed. — , 37 Sup. Ct. 
Rep. 462, reversing 118 Ark. 485, 177 S. 
W. 912. 

Ten Days. 

A provision of an interstate contract 
for the transportation of live stock that 
neither the initial nor the connecting car- 
riers should be liable for loss or damage 
unless written notice was given them with- 
in 10 days from the removal of the ani- 
mals from the cars, and in case of loss or 
injury on connecting lines that the con- 
necting carriers should not be liable un- 
less claim be made to them in like manner. 



s valid under the Carmack Amendment. 
Jordan v. Chicago, Burlington & Quincy 
R. Co., —Mo. App.—, 196 S. W. 417. 

3. What Losses Within Requirement 

For. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 40-41, and No. 3, p. 91. 

See also supra VI, I, 6 (g). 

(f) Undeveloped Injuries and Diseases. 

See also same section Federal Ry. Digest. 
Vol. I, No. 2, p. 41. 

In General. 

The fact that it would require more 
than 36 hours to separate the good from 
injured fruit does not excuse a non-compli- 
ance with a requirement of an interstate 
shipping contract for the giving of notice 
of damages within 36 hours after notice 
to consignee of the arrival of a shipment 
at destination, since all that the contract 
required was that notice of an intention 
to claim damages be given without stating 
the amount thereof. St. Louis, Iron 
Mountain & Southern R. Co. v. Starbird, 
243 U. S. 592, 61 L. ed.— , 37 Sup. Ct. 
Rep. 462, reversing 118 Ark. 485, 177 S. 
W. 912. 

4. Form of Notice. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 41-42, and No. 3, p. 91. 

See also supra VI, I, 6 (h). 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 41, and No. 3, p. 91. 

What Must be Stated. 

The notice of a claim for damages need 
not state the amount thereof in order to 
comply with a requirement of an inter- 
state shipping contract for giving such no- 
tice within 36 hours after notice to a 
consignee of the arrival of a shipment at 
destination, since notice of an intention 
to make suck claim is all that is re- 
quired. St. Louis, Iron Mountain & South- 
ern R. Co. V. Starbird, 243 U. S. 592, 
61 L. ed — , 37 Sup. Ct. Rep. 462, revers- 
ing 118 Ark. 485, 177 S. W. 912. 

I/ftter as Notice. 

• A letter written to an initial carrier 
stating that the writer had a claim against 
the former for the failure of a terminal 
carrier to notify the consignor promptly of 
the nondelivery of an interstate shipment 
made subject to the consignor's order, the 
letter stating the amount of the writer's 
claim and being specific as to the ship- 
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ment involved so as to give the carrier 
preliminary information necessary to a 
proper investigation of the claim, is suf- 
ficient under the Carmack Amendment to 
satisfy a requirement of the bill of lading 
for written notice of claims for ioss, dam- 
age or delay, since the law does not re- 
quire any formal claim. Stoddard Lum- 
ber Co. V. Oregon-Washington Rail & 
Navigation Co., — Oreg. — , 165 Pac. 363. 

(b) Verbal Notice. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 42, and No. 3, p. 91. 

In General. 

Verbal notice to a dockmaster at des- 
tination is not a sufficient compliance with 
a requirement for written notice to a car- 
rier of a claim of damages for injury to 
an interstate shipment. St. Louis, Iron 
Mountain & Southern R. Co. v. Starbird, 
243 U. S. 592, 61 L. ed. — , 37 Sup. Ct. 
Rep. 462, reversing ll8 Ark. 485, 177 
S. W. 912. 

5. To Whom Given. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 42, and No. 3, p. 91. 

Presumption of service of notice of dam- 
age claims, see infra XIII, G, 4. 

Initial Carrier. 

When it is sought to charge an initial 
carrier under the Carmack Amertdment 
notice need be given to it only in order to 
satisfy the requirement of a live stock 
contract for giving written notice of loss 
or damage to the carrier within 10 days 
from the removal of the animals from the 
cars; and in case of injury occuring on 
the lines of connecting carriers that sim- 
ilar notice should be given them. Jordan 
V. Chicago, Burlington & Quincy R. Co., 
— Mo. App. — , 196 S. W. 417. 

Dockmaster. 

Notice to a dockmaster at destination of 
injury to an interstate shipment of fruit 
does not take the place of the written no- 
tice required by the bill of lading. St. 
Louis, Iron Mountain & Southern R. Co. 
V. Starbird, 243 U. S. 592, 61 L. ed. — , 37 
Sup. Ct. Rep. 462, reversing 118 Ark. 485, 
177 S. W. 912. 

Longshoreman. 

Notice to a longshoreman who unloaded 
a car of fruit at destination, is not a 
sufficient compliance with a requirement 
of a contract of affreightment for writ- 
ten notice to a carrier of a claim of dam- 
ages within 36 hours after notice to the 
consignee of the arrival of an interstate 
shipment at destination. St. Louis, Iron 



Mountain & Southern R. Co. v. Starbird, 
243 U. S. 592, 61 L. ed. — ,. 37 Sup. Ct. Rep. 
462, reversing 118 Ark. 485, 177 S. W. 
912. 

7. Waiver. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 43-45, and No. 3, pp. 
91-92. 

See also generally, supra VI, I, 6 (j). 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 43, and No. 3, p. 91. 

Power to Waive Notice. 

The Carmack Amendment precludes a 
carrier from waving or ignoring a ship- 
per's noncompliance with a requirement 
for the giving of written notice of loss or 
damages within a stipulated period as a 
condition precedent to the carrier's lia- 
bility. Missouri, Kansas & Texas R. Co. 
V. Lynn, — Okla. — , 161 Pac. 1058. 

Waiver as Unlawful Preference. 

The waiver by a carrier of an obliga- 
tion resting on a shipper according to 
the terms of a uniform bill of lading to 
give notice of loss or injury to an inter- 
state shipment, creates a preference in 
favor of such shipper and a discrimination 
against all other shippers to whom like 
concessions are not made. Metz Co. v. 
Boston & Maine R. Co., — Mass. — , 116 
N. E. 475. 

K. Limitation of Time For Action. 

I 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 45-46; No. 3, p. 92, and 
No. 4, p. 36. 

Effect of provisions of Cummins Amend- 
ment, see infra XII. 

See also supra, VI, I, 7. 

(No new decisions.) 

L. Liability of Initial Carrier. 

See in general same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 46*58, and 
No. 3, pp. 92-94. 

1. In General. 

See same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 46-47, and No. 3, p. 93. 

Nature of Liability. 

The liability of an initial carrier on a 
through bill of lading for an interstate 
shipment, for the negligence of a connect- 
ing carrier as well as for its own negli- 
gence, is controlled by the Carmack 
Amendment. St. Louis, Iron Mountain & 
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Southern R. Co. v. Starbird, 243 U. S. 592, 
61 L. cd. — , 37 Sup. Ct Rep. 463, reversing 
118 Ark. 485, 177 S. W. 912. 

Under the Carmack Amendment an in- 
itial carrier is responsible with respect 
to the entire transportation of an inter- 
state shipment. Henderson & Walter^ v. 
Atlantic Coast Line R. Co., — Ala. — , 76 
So. 309. 

. The liability of an initial carrier under 
the Carmack Amendment is that im- 
posed on the connecting carrier by the 
common law. Stoddard Lumber Co. v. 
Oregon-Washington Rail & Navigation 
Co., — Oreg. — , 165 Pac. 363. 

3. Efifect of Failure to Issue Bill of Lad- 

ing. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 48, and No. 2, p. 92. 

On liability of carrier in general, see sup- 
ra VI n. 

See also supra VI, H, 5. 

4. Liability for Acts of Succeeding Car- 

riers. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 48-52, and No. 2, 
pp. 92-94. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 48, and p. 92. 

Liability in General. 

Under the Carmack .Amendment an in- 
itial carrier is liable for any loss or in- 
jury to goods while in the possession of 
any subsequent carrier as a carrier. 
Adams Seed Co. v. Chicago Great West- 
ern R. Co., — la. — , 165 N. W. 367. 

After Termination of Status as Carrier. 

An initial carrier is not liable under the 
Carmack Amendment for the negligence 
of a delivering carrier which occurs after 
its relation to an interstate shipment as 
a carrier has ceased. Adams Seed Co. v. 
Chicago Great Western R. Co., — la. — , 
165 N, W. 367. 

Acts of Agent of Terminal Carrier. 

The liabiliy of an initial carrier under 
the Carmack Amendment cannot be ex- 
tended so as to cover loss or damage to 
an interstate shipment while being trans- 
ported over the line of an independent 
transfer company which was not a party 
to the contract of carriage, by any course 
of dealing between such carrier and the 
last connecting carrier. Henderson & 
Walters v. Atlantic Coast Line R. Co., 
— Ala.—, 76 So. 309. 

Where at destination an interstate ship- 



ment, which was billed over the lines of 
designated carriers, was transferred to the 
consignee's place of business by an inde- 
pendent transfer railway company under 
an agreement with the last connecting car- 
rier, the initial carrier is not answerable 
under the Carmack Amendment for the 
negligence of such transfer company. Hen- 
derson & Walters v. Atlantic Coast Line 
R. Co., —Ala.—, 76 So. 309. 

Acts of God. 

— In General. 

An initial carrier is not liable under the 
Carmack Amendment for injuries to an 
interstate shipment caused by the act of 
God. Ohio Salt Co. v. Baltimore & Ohio 
R. Co., 204 III. App. 376. 

— Concurrent Negligence. 

An initial carrier is answerable under 
the Carmack Amendment for the destruc- 
tion of an interstate shipment while in 
the possession of a connecting carrier, by 
an unprecedented flood, where the negli- 
gence of such carrier was an active and 
co-operative cause in producing the loss, 
which might have been avoided or pre- 
vented by the exercise of the human pru- 
dence, foresight, pains and care reasonably 
to be expected from, but which was not 
exercised by such carrier. Porter Screen 
Mfg. Co. V. Central Vermont R, Co., — 
Vt.-«-, 102 Atl. 44. 

An initial carrier is answerable under 
the Carmack Amendment for the destruc- 
tion by fire of an interstate shipment while 
in the possession of a connecting carrier, 
when the car containing the goods was 
left in a yard in close proximity to a car 
of unslaked lime, which was set on fire 
by water from an unprecedented flood, 
where, after notice of the impending high 
water, the connecting carrier did not ex- 
ercise due care to protect or to remove the 
shipment from danger. Porter Screen 
Mfg. Co. V. Central Vermont R. Co., — 
Vt.— , 102 Atl. 44. 

Notwithstanding that a carrier is not 
answerable under the Carmack Amend- 
ment for the destruction of an interstate 
shipment on the line of a connecting car- 
rier in consequence of an unprecedented 
flood, although the loss would not have 
occurred but for a negligent delay of the 
shipment, yet the initial carrier will be 
answerable if there was some attendant 
negligence other than the mere delay- 
Northwestern Cons. Milling Co. v. Chi- 
cago, B. & Q. R. Co., — Minn.— , 160 N. 
W. 1028, certiorari denied 245 U. S. — , 
63 L. ed. — , 38 Sup. Ct. Rep. 9. 

(c) Delay in Transit. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 49, and No. 3, p. 93. 
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Negligent Delay Bringing Shipment Into 
Flood. 

In order to hold an initial carrier under 
the Carmack Amendment for the loss of 
an interstate shipment by an act of God 
where the injury would not have oc- 
curred but for the negligence of a con- 
necting carrier in delaying the shipment, 
the plaintiff must show some other con- 
current negligence. Northwestern Cons. 
Milling Co. v. Chicago, B. & Q. R. Co., 
— Minn. — , 160 N. W. 1028, certiorari 
denied 245 U. S. — , 62 L. ed. — , 38 Sup. 
Ct. Rep. 9. 

An initial carrier is not liable for an 
injury to an interstate shipment caused by 
an unprecedented flood, although a con- 
necting carrier was guilty. of a negligent 
delay contributing to the injury. Ohio 
Salt Co. V. Baltimore & Ohio R. Co., 204 
111. App. 376. 

The fact that a connecting carrier be- 
came apprehensive of danger two hours 
before an unprecedented flood swept its 
yards and destroyed an interstate ship- 
ment which would not have been in danger 
but for a negligent delay in its move- 
ment, does not show negligence sufficient 
to charge the initial carrier under the 
Carmack Amendment, where it does not 
appear that it was feasible or possible to 
protect or move the shipment to a place 
of safety after the danger was anticipated. 
Northwestern Cons. Milling Co. v. Chi- 
cago, B. & Q. R. Co., — Minn. — , 160 N. 
W. 1028, certiorari denied 245 U. S. — , 62 
L. ed. — , 38 Sup. Ct. Rep. 9. 

A carrier is liable under the Carmack 
Amendment where a negligent delay in 
transporting an interstate shipment 
brought it to a point where further prog- 
ress was prevented by a flood which sub- 
sequently became worse and injured the 
shipment. Mueller Grain Co. v. Chicago, 
Peoria & St. Louis R. Co., 200 111. App. 
347. 

Special Damages Caused by Delay. 

A carrier that has notice of the dam- 
ages which will flow from the failure to 
transport an interstate shipment with dis- 
patch is answerable under the Carmack 
Amendment for delays occurring on the 
line of the delivering carrier with respect 
to shipments received by the defendant 
from a preceding carrier. Gulf, Colorado 
& Santa Fe R. Co. v. Nelson, — Tex. — , 
192 S. W. 1056, affirming —Tex. Civ. 
App. — , 139 S. W. 81, certiorari denied 
245 U. S. — , 62 L. ed. — , 38 Sup. Ct. 
Rep. 13. 

An initial carrier who has notice that a 
delay- in the completion of a dam would 
result from high water unless materials 
arrived within a stated time, is answer- 



able under the Carmack Amendment for 
resulting damages sustained by a contrac- 
tor, where delays on the lines of a con- 
necting carrier prevented the arrival of 
the materials within the stipulated time 
and resulted in damages to the contrac- 
tor.' Gulf, Colorado & Santa Fe R. Co. v. 
Nelson, — Tex. — , 192 S. W. 1066, affirm- 
ing — Tex. Civ. App. —,,139 S.W. 81. 
certiorari denied 245 U. S. — , 62 L. ed. 
— , 38 Sup. Ct. Rep. 13. 

Absence of Physical Injury to Shipment. 

The Carmack Amendment makes an in- 
itial carrier answerable for the delay of 
an interstate shipment caused by a con- 
necting carrier even in the absence of 
physical injury to the property. Gulf, 
Colorado & Santa Fe R. Co. v. Nelson, 
— Tex. — , 192 S. W. 1056, affirming — Tex. 
Cir. App. — , 139 S. W. 81, certiorari de- 
nied 245 U. S. — , 62 L. ed — , 38 Sup. Ct. 
Rep. 13. 

(d) Diversion of Shipment. 

Breach of Contract Designating Route. 

Where, prior to the amendment of June 
18, 1910, to the Act Regulating Commerce, 
a carrier contracted with a shipper to 
transport freight to a point beyond the 
former's line over a designated route, the 
contract was valid, and an action will 
lie against the carrier for its breach there- 
of when resulting in damage to the con- 
signor. St. Louis & San Francisco R. Co. 
V. Bondies, — Okla. — , 166 Pac, 179. 

By diverting an interstate shipment 
from the route designated by a shipper 
a carrier becomes an insurer, and is re- 
sponsible for all losses and damage, even 
those due to unavoidable casualty, and the 
Carmack Amendment does not alter such 
common-law liability. Ely v. Barrett, — 
App. Div. — , 168 N. Y. Supp. 419. 

(e) Conversion of Shipment by Carrier. 

See also same section I, Federal Ry. Di- 
gest, Vol. I, No. 2, p. 51. 

By Reconsignment. 

An initial carrier is not liable under the 
Carmack Amendment as for a conversion 
of a shipment by reconsigning it at desti- 
nation to a distant point on another line 
of another carrier, who converted the 
shipment at its final destination, where 
the plaintiff ratified the reconsignment. 
Adams Seed Co. v. Chicago Great West- 
ern R. Co., — la. — , 165 N. W. 367. 

(g) Wrongful Delivery. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 51. 
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Shipment Under Order Bill of Lading. 

Where a terminal carrier delivered an 
interstate shipment without requiring the 
production of. an order bill of lading, the 
initial carrier is answerable under the 
Carmack Amendment for a loss sustained 
by the shipper either in tort for the 
conversion, or for the breach of the 
contract of carriage. Peycke Bros. C. 
Co. V. Sandstone C. O. Co., — Mo. App. — , 
191 S. W. 1088. 

(h) Failure to Give Notice of Nonde- 
livery. 

— In GeneraL 

An initial carrier is answerable under 
the Carmack Amendment for the failure 
of a termiifal carrier to promptly notify 
a consignor of the nondelivery of box- 
shooks shij^ed subject to his order, and 
which . were intended for use during the 
peach season, until after the close thereof. 
Stoddard Lumber Co. v. Oregon-Washing- 
ton Rail & Navigation Co., — Oreg. — , 
165 Pac. 363. 

Where goods were shipped subject to 
the order of the consignor and the bill 
of lading with draft attached was sent to 
a bank for collection, the knowledge of 
the bank of the nondelivery of the ship- 
ment is not notice to the consignor so 
as to relieve the initial carrier from lia- 
bility under the Carmack Amendment for 
the failure of the terminal carrier to 
promptly notify the consignor of the non- 
delivery of the shipment, since the 
authority of the bank extended to the col- 
lection of the draft only. Stoddard Lum- 
ber Co. V. Oregon-Washington Rail & 
Navigation Co., — Oreg. — , 165 Pac. 363. 

Where a bill of lading with draft at- 
tached provided that the purchaser had 
ten days to make payment for an inter- 
state shipment, the initial carrier is not 
answerable under the Carmack Amend- 
ment for the failure of the terminal carrier 
to notify the consignor of the nondelivery 
of the goods until after the expiration of 
the ten days. Stoddard Lumber Co. v. 
Oregon-Washington Rail & Navigation 
Co., — Oreg. — , 165 Pac. 363. 

The fact that a terminal carrier did not 
know the place of residence of a consignor 
who shipped goods in his own name with 
directions to notify a third person, will 
not relieve the initial carrier from lia- 
bility to the consignor under the Car- 
mack Amendment for the failure of the 
terminal carrier to give the consignor no- 
tice of the nondelivery of the shipment, 
where the initial carrier knew the address 
of such person, since the effect of such 
statute is to treat a line of connecting 
carriers as if they were owned and con- 
trolled by a single corporation, and the 
terminal carrier is chargeable with the 



knowledge of the initial carrier. Stoddard 
Lumber Co. v. Oregon-Washington Rail 
& Navigation Co., — Oreg. — , 165 Pac. 
363. 

8. Acts of Warehousemen. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 52, and No. 3, p. 94. 

In General. 

An initial carrier is not liable under the 
Carmack Amendment after" its relation to 
the delivering carrier as such has ceased 
and the duty of the latter as a ware- 
houseman has begun. Adams Seed Co. v. 
Chicago Great Western R. Co., — la. — , 
165 N. W. 367. 

10. Defenses Available to Initial Carrier. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 53. 

Federal Laws Relating to Marine Losses. 

An initial carrier by rail, when sued un- 
der the Carmack Amendment for the loss 
of an interstate shipment by the sinking 
of a vessel belonging to a connecting car- 
rier, may avail itself of the defense open 
to the latter under 3 U. S. Comp. Stats. 
1901, c. 6, sections 4283-4289, limiting the 
liability to the owners of the vessel in the 
event of total loss of ship, cargo and 
freight without privity or knowledge of 
the owners, to the amount or value of 
their interest in the vessel. Price v. South- 
ern R. Co., — N. C. — , 92 S. E. 182. 

Under sections 4283-4289 U. S. Comp. 
Stats. 1901, c. 6, limiting the liability of 
vessel owners to their interest therein in 
the event of a total loss of ship, cargo 
and freight, an initial carrier by rail is 
relieved from liability under the Carmack 
Amendment when an interstate shipment 
is lost by the total destruction of a ves- 
sel and cargo of a connecting carrier 
where it is shown that the ship was sea- 
worthy and properly equipped. Price v. 
Southern R. Co., — N. C. — , 92 S. E. 182. 

M. Liability of Connecting and Terminal 

Carriers. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 8, pp. 64-57, No. 3, 
pp. 94-95, and No. 4, p. 36. 

Amendment of petition to show service of 
damage claim, see infra XIII, E. 6. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, p. 94, No. 3, p. 95, and No. 4, 
p. 36. 

Application of Carmack Amendment. 

The Carmack Amendment applies to an 
action in tort against a connecting car- 
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rier for injuries to an interstate shipment. 
Illinois Central R. Co. v. Rogers & 
Hurdle, — Miss. — , 76 So. 686. 

For Negligence of Other Carriers. 

The Carmack Amendment precludes an 
action against a connecting carrier for in- 
juries to an interstate shipment which do 
not appear to have been caused by it, since 
the only remedy in such cases is against 
the initial carrier. Johnson-Brown Co. v. 
Delaware, Lackawanna & Western R. Co., 
239 Fed. 590. 

Under State Laws. 

The Carmack Amendment does not pre- 
vent the maintenance of an action against 
the last of several connecting carriers for 
injuries to an interstate shipment, based 
on a state statute making the last carrier 
responsible for any damages, open or con- 
cealed, to goods, and leaving the question 
of ultimate liability for settlement by the 
several carriers among themselves. Yesbik 
v. Central of Georgia R. Co., — Ga. App. 
— , 91 S. E. 274, S. C — Ga. — , 91 S. E. 
873, — Ga. — , 92 S. E. 627. 

8. For Own Negligence. 

See also same section Federal Ry. Digest, 
Vol. I, pp. 54-55, No. 3, p. 95, and No. 4. 
p. 36. 

In General. 

The Carmack Amendment does not pro- 
hibit an action against a negligent deliver- 
ing carrier for an injursr caused by such 
carrier to an interstate shipment. Yesbik v. 
Central of Georgia R. Co., — Ga. App. — , 91 
S. E. 274, S. C. — Ga. — , 91 S. E. 873, — Ga. 
-—, 92 S. E. 627; Nashville, Chattanooga & 
St. Louis R. Co. V. Abramson-Boone. P. 
Co., — Ala. — , 74 So. 350 ; Morris v. South- 
ern R. Co., — Ga. App. — , 91 S. E. 878; 
Stewart Poultry Co. v. Erie R. Co., 99 Kan. 
640, 163 Pac. 448. 

When a bill of lading is issued for an 
interstate shipment passing over several 
connecting lines, the remedy of the holder 
of the bill for damages caused by delay 
in the transportation of the goods is not 
exclusively against the initial carrier, but 
extends to all connecting carriers, their 
liability being that imposed by the Car- 
mack Amendment, as measured by the 
original contract of shipment so far as it 
is valid under that act. Central of Geor- 
gia Railway Co. v. Yesbik, — Ga. — , 92 
So. 527, affirming — Ga. App. — , 91 S. E. 
274, S. C. — Ga. — , 91 S. E. 873. 

The Carmack Amendment does not pre- 
clude an action against a negligent con- 
necting carrier for the loss of or an in- 
jury to an interstate shipment, since the 
remedy given against the initial carrier 
is not exclusive. Central of Georgia Rail- 



way Co. V. Yesbik, — Ga. — , 92 So, 527, 
affirming — Ga. App. — , 91 So. 274, S. C. 
— Ga. — , 91 S. E. 873. 

The fact that the Carmack Amendment 
imposes primary liability on an initial car- 
rier does not preclude an action directly 
against a connecting carrier for its neg- 
ligence in connection with an interstate 
shipment. Pennington v. Grand Trunk 
Western R. Co., 277 111. 39, 115 N. E. 170. 

The Carmack Amendment did not de- 
prive a shipper of the right to sue a con- 
necting or terminal carrier for an injury 
to or the loss of an interstate shipment in 
consequence of the negligence of such car- 
rier, since such act does not limit his 
right of action to the initial carrier only. 
Erisman v. Chicago, Burlington & Quincy 
R. Co., — la. — , 163 N. W. 627. 

The liability of a connecting or termi- 
nal carrier for the loss of or injury to 
an interstate shipment while in its pos- 
session is not, since the passage of^ the 
Carmack Amendment, founded on either 
state statutes or the public policy of any 
particular jurisdiction but is based on the 
general common law as declared by the 
Federal courts. Erisman v. Chicago, Bur- 
lington & Quincy R. Co., — la. — , 163 
N. W. 627. 

The Carmack Amendment does not pre- 
vent the maintenance of an action directly 
against a negligent connecting carrier for 
the loss of an interstate shipment. Gil- 
likin V. Norfolk Southern R. Co., — N. C. 
— , 93 S. E. 469. 

A connecting carrier is liable for its 
own negligence only in transporting an 
interstate shipment. Adams Seed Co. v. 
Chicago Great Western R. Co., — la. — , 
16:) N. W. 367. 

What Essential to Show Liability. 

The Carmack Amendment docs ^ not 
change the rules as to what the plaintiff 
must prove in order to recover from a 
connecting or terminal carrier for the loss 
of or injury to an interstate shipment while 
in its possession. Erisman v. Chicago, 
Burlington & Quincy R. Co., — la. — , 163 
N. W. 627. 

All that the plaintiff need do under the 
Carmack Amendment in an action against 
a connecting or delivering carrier for the 
loss of or injury to an interstate shipment 
while in its possession, is to show the 
good condition of the property when de- 
livered to the initial carrier and its bad 
or damaged condition when received from 
the terminal carrier. Erisman v. Chicago, 
Burlington & Quincy R. Co., — la. — , 163 
N. W. 627. 

In order to permit a shipper to recover 
from a delivering carrier for injuries to 
an interstate shipment he must show by 
competent evidence not only that he de- 
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livered to such carrier a statement of his 
claim as required by the conditions of the 
bill of lading issued by the initial carrier 
requiring written notice to be given within 
4 months, but he must also show the 
terms of such notice as well, which he can- 
not do by parol evidence. Erisman v. 
Chicago, Burlington & Quincy R. Co., — 
la. — , 163 N. W. 627. 

Where an action is brought directly 
against a negligent connecting carrier, 
rather than against an initial carrier un- 
der the provisions of the Carmack Amend- 
ment, for an injury to an interstate ship- 
ment, it is incumbent on the plaintiff to 
allege and prove that the loss or damage 
was caused by the negligence of the de- 
fendant according to the law existing 
prior to the Carmack Amendment. Pen- 
nington V. Grand Trunk Western R. Co., 
277 111. 39, 115 N. E. 170. 

Liability After Notice to Consignee of 
Spotting Car. 

A delivering carrier is liable as a ware- 
houseman only where, on the receipt of 
an interstate car load shipment at des- 
tination, because the consignee's private 
track was full, the car was delivered 
on another track and the consignee was 
given notice of the arrival of the car, 
where the bill of lading provided that 
after 48 hours from such notice the goods 
might remain in warehouse or car subject 
to a reasonable charge and to the car- 
rier's responsibility as warehouseman 
only, and the established tariffs of the 
carrier also provided that tender of cars 
was a delivery when cars consigned to or 
ordered to private tracks cannot be de- 
livered because of the acts, negligence or 
inability of the consignee to receive them'. 
United Metals Selling Co. v. Pryor, — 
C C. A. — , 243 Fed. 91. 

Liability After Recovery Against Initial 
Carrier. 

Where, for an injury to an interstate 
shipment of live stock caused by the neg- 
ligence of a connecting carrier, a shipper 
recovered from an initial carrier under 
the Carmack Amendment less than the 
amount of damages claimed by him, and 
he satisfied a judgment for the amount 
of such recovery, he cannot afterwards re- 
cover additional damages from the neg- 
ligent connecting carrier. O'Briant v. 
Pryor, — Mo. App. -— , 195 S. W. 759. 

Decline in Market. 

A connecting carrier is liable directly to 
the holder of a bill of lading for a neg- 
ligent delay in transporting an interstate 
shipment of poultry so that the shipper 
sustained loss by a decline in the market 
price, notwithstanding a stipulation of the 
contract of shipment that no carrier was 



bound to transport the car in time for any 
particular market. Stewart Poultry Co. v. 
Erie R. Co., 99 Kan. 540, 163 Pac. 448. 

8. Liability on Own Contracts With 

Shipper. 

See also generally same sectiofi Federal 
Ry. Digest, Vol. I, pp. 55-57, No. 3, 
p. 95. 

(a) In General. 

Validity of New Bill of Lading. 

Since the bill of lading which the Car- 
mack Amendment requires the initial car- 
rier to issue for an interstate shipment, 
governs the entire transportation, the ac- 
ceptance by the shipper of a second bill 
of lading from a connecting carrier is 
void and without consideration. Missouri, 
Kansas & Texas R. Co. v. Ward, 244 U. S. 
383, 61 L. ed. — , 37 Sup. Ct. Rep. 617, 
affirming — Tex. Civ. App. — , 169 S. W. 
1035. 

The acceptance by a shipper during the 
transportation of an interstate shipment, 
of a new contract of affreightment from 
an intermediate carrier, which was ^with- 
out consideration, is not a waiver by the 
former of the rights which accrued under 
the original bill of lading, since under the 
Carmack Amendment the bill of lading 
issued by the initial carrier controls and 
is binding on all subsequent carriers. Mis- 
souri, Kansas & Texas R. Co. v. Ward, 
244 U. S. 383, 61 L. ed. — , 37 Sup. Ct. 
Rep. 617, affirming — 2 ex. Civ. App. — , 
169 S. W. 1035. 

(d) As to Notice of Loss or Damage. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 56. 

In General. 

A contract made with an intermediate 
carrier during the transportation of an in- 
terstate shipment, by the terms of which 
all claims for loss or injury was barred un- 
less written and verified notice was filed 
with such carrier within 30 days after loss 
or 'injury, which was not required by the 
terms of the contract made with the initial 
carrier, is void and unenforceable in an ac- 
tion against the intermediate carrier for 
its own negligence, since the bill of lading 
issued by the initial carrier as required by 
the Carmack Amendment, fixes the liabil- 
ity of all carriers participating in the 
transportation. Missouri, Kansas & Texas 
R. Co. V. Ward, 244 U. S. 383, 61 L, ed. — , 
37 Sup. Ct. Rep. 617, affirming — Tex. Civ. 
App. — , 169 S. W. 1035. 

A provision of an interstate contract for 
the transportation of live stock that 
neither the initial nor the connecting car- 
riers should be liable for loss or damage 
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unless written notice was given them with- 
in 10 days from the removal of the ani- 
mals from the cars, and in case of loss or 
injury on connecting lines that the con- 
necting carriers should not be liable un- 
less claim be made to them in like manner, 
is va4id under the Carmack Amendment. 
Jordan v. Chicago, Burlington & Quincy 
R. Co., — Mo. App. — , 196 S. W. 417. 

4. Right to Benefit of Conditions in 
Favor of Initial Carrier. . 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 66. 

In General. 

The only effect of the Carmack Amend- 
ment on the liability of connecting or 
terminal carriers with respect to inter- 
state shipments is to give them the bene- 
fit of all lawful conditions and provisions 
of the contract of affreightment between 
the initial carrier and the shipper. Eris- 
man v. Chicago, Burlington & Quincy R. 
Co., — la. — , 163 N. W. 627. 

Limitation of Liability. 

Where a shipment originating in a for- 
eign country was made under a bill of 
lading which provided for through water 
and rail transportation, the domestic rail- 
way carrier is entitled to the benefit of a 
limitation of the value of the shipment 
which was made in such bill of lading, 
although it was not in accord with the 
tariff of such carrier as filed with the 
Interstate Commerce Commission, where 
such limitation was not expressly prohib- 
ited by the Act Regulating Commerce. 
Burke v. Union Pacific R. Co., — App. 
Div. — , 166 N. Y. Supp. 100. 

When Contract Void Because Choice of 
Rates Not Given. 

A limitation of the value of an inter- 
state shipment contained in the original 
contract of affreightment, which was void 
because not based on a choice of two 
freight rates, is not available to a connect- 
ing carrier when sued for its own neg- 
ligence, where, before it moved the ship- 
ment, it required the shipper to enter 'into 
a new and different contract which did 
not contain a limitation of value. Chi- 
cago, Rock Island & Pacific R. Co. v. 
Jenkins, — Tex. Civ. App. — , 196 S. W. 

679. 

• 

Duty of Shipper to Feed and Care for Live 
Stock. 

Where an interstate shipment of live 
stock was made under a contract which 
required that the shipper should care for 
and feed the stock in transit at his own 
expense, and that he should be liable for 
any expense incurred by the carrier for 
that purpose, and the initial carrier re- 



fused the shipper permission to travel on 
the same tram with his stock, which was 
injured by the negligent failure of the 
carrier to properly feed and water the 
animals, the provisions of the Carmack 
Amendment that no contract shall exempt 
a carrier from the liability imposed by 
such Act, precludes a connecting carrier ^ 
which accepted the stock with knowledge 
that it was unaccompanied, when sued for 
its own negligence, from relying on the 
failure of the shipper to accompany the 
shipment, as required by the terms of the 
contract of carriage, and to feed and water 
his stock. Chicago, Indianapolis & Louis- 
ville R. Co. V. Priddy, — Ind. App. — , 
115 N. E. 266. 

Notice of Damage Claims. 

A condition of a bill of lading requiring 
claims for loss, damage or delay to an in- 
terstate shipment to be made in writing 
to a carrier at the point of origin or of 
delivery within 4 months after delivery of 
the property, when found in a contract 
with an initial carrier, is reasonable and 
binding against a shipper in an action 
against the delivery carrier. Erisman v. 
Chicago, Burlington & Quincy R. Co., — 
la. — , 163 N. W. 627. 

A negligent connecting carrier is bound 
by a notice of a damage claim when given 
to an initial carrier. Gillikin v. Norfolk 
Southern R. Co., — N. C. — , 93 S. E. 469. 

Time for Bringing Action. 

A condition of a contract of interstate 
affreightment requiring actions for in- 
juries to be brought within 6 months, ap- 
plies to an action in tort against a negli- 
gent connecting carrier. Illinois Central 
R. Co. V. Rogers & Hurdle, — Miss. — , 
76 So. 686. 

N. Joint Liability of Initial and Succeed- 
ing Carriers. 

See generally same section Federal Ry. 
Digest, Vo. I, No. 2, p. 57. 

(No. new decisions.) 

O. Liability Over of Negligent Carrier to 

Initial Carrier. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 58, No. 3, p. 95. 

Right of Negligent Carrier to Notice of 
Action Agamst Initial Carrier. 

The Carmack Amendment does not re- 
quire an initial carrier when sued by a 
shipper for the negligence of a connecting 
carrier, to give the latter carrier notice of 
the action as a condition to the right of 
the defendant to afterwards seek reim- 
bursement from the negligent carrier, al- 
though it is proper practice to give such 
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notice so that the negligent carrier may 
join in the action, anM so that the right of 
the shipper to recover and the question 
of the ultimate liability of the carriers 
may be settled in the same action. St. 
loseph & Grand Island R. Co. v. Des 
Moines Union R. Co., — la. — , 162 N. W. 
812. 

Evidence. 

— In General. 

In an action by an initial carrier under 
the Carmack Amendment against a neg- 
ligent connecting carrier for reimburse- 
ment for damages paid by the former to 
a shipper for an injury to an interstate 
shipment of fruit, the defendant cannot 
show the bad quality of the fruit inde- 
pendent of the injury caused by the lat- 
ter's negligence, where the shipper's re- 
covery was limited to damages caused by 
such negligence. St. Joseph & Grand 
Island R. Co. v. Des Moines Union R. Co., 

— la. — . 162 N. W. 812. 

— Judgment Against Initial Carrier. 

When an initial carrier, in an action 
against a negligent connecting carrier 
under the Carmack Amendment for reim- 
bursement for damages paid a shipper, 
shows that the loss or injury for which 
such payment was made occurred while 
an interstate shipment was in the posses- 
sion and control of the connecting car- 
rier, the judgment against^ the initial car- 
rier becomes competent evidence of the 
amount the initial carrier is entitled to re- 
cover from the negligent succeeding car- 
rier. St. Joseph & Grand Island R. Co. 
V. Des Moines Union R. Co., — la. -7-, 
162 N. W. 812. 

The record and judgment in an action 
by a shipper against an initial carrier 
under the Carniack Amendment, is ad- 
missible in a subsequent action by the ini- 
tial carrier against the negligent connect- 
ing carrier for reimbursement, such rec- 
ord being competent evidence to show the 
scope of the former adjudication. St. 
Joseph & Grand Island R. Co. v. Des 
Moines Union R. Co., — la. — , 162 N. W. 
812. 

A judgment obtained by a shipper un- 
der the Carmack Amendment against an 
initial carrier for the loss, injury or 
damage to an interstate shipment must 
operate as a final adjudication of the 
amount of damages sustained by the ship- 
per when the loss occurred on a connect- 
ing line, and in any subsequent litigation 
between the several carriers upon the 
question of ultimate liability the amount 
of damages so ascertained will not be 
open to question save upon a plea and 
proof of collusion or fraud. St. Joseph 
& Grand Island R. Co. v. Des Moines 
Union R. Co., — la. — , 162 N. W. 812. 



XII. CUMMINS AMENDMENT.* 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 58, and No. 3, p. 95. 

When Effective. 

The Cummins Amendment became 
^effective 90 days from " and including 
March 4, 1915. Kansas City, Mexico & O. 
R. Co. V. Harral, — Tex. Civ. App. — , 
199 S. W. 659. 

The Cummins Amendment governs in- 
terstate shipments made on and after 
June 2, 1915. Kansas City, Mexico & O. 
R. Co. V. Harral, — Tex. Civ. App — , 199 
S. W..659. 

Retroactive OperatioiL 

The Cummins Amendment does not ap- 
ply to interstate shipments made before 
the adoption of such act. Bryan v. Louis- 
ville & Nashville R. Co., — N. C. — , 93 
S. E. 750. 

Effect on Limited Liability Contract. 

A stipulation in a bill of lading, in con- 
sideration of a reduced rate, limiting a 
carrier's liability for an interstate ship- 
ment of sheep to $3 per head in case of 
total loss and to a proportionate amount 
of such valuation in the event of injury or 
partial loss, is void under the Cummins 
Amendment. Kansas City, Mexico & O. 
R. Co. V. Harral, — Tex. Civ. App. — , 199 
S. W. 659. 

It is only when goods are hidden from 
view by wrapping, boxing or other means, 
and a carrier is not notified as to their 
character, ,that this carrier may, under the 
Cummins Amendment, by writing, limit 
its liability for an interstate shipment. 
McCormicic v. Southern Express Co., — 
W. Va. — , 93 S. E. 1048. 

The Cummins Amendment precludes a 
carrier from limiting its liability for a 
game cock shipped in interstate com- 
merce, when contained in a box with slats 
across the top, from ^ of 1^ inches apart. 
McCormick v. Southern Express Co., — 
W. Va. — , 93 S. E. 1048. 

The qualities that gave great value to a 
thoroughbred game cock which was 
shipped in interstate commerce in a box 
having slats over the top so that the bird 
was not hidden from view, were not con- 
cealed or hidden from the carrier, within 
the meaning of the. Cummins Amendment, 
so as to permit its value to be limited, 
where the shipper did not declare nor was 
he requested to declare a valuation, since 
the word "character" used in such law 
does not embrace value. McCormick v. 



♦For text of Cummins Amendment see 
Federal Ry. Digest, Vo. I, No. 2, p. 395. 
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Southern Express Co., 
S. E. 1048. 
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Restriction on Time for Bringing Actions. 

The Cummins Amendment avoids a 
condition of an interstate shipping con- 
tract that actions for injuries thereto must 
be brought within 91 days, sinct such act 
establishes a general limitation of 2 years.* 
Kansas City, Mexico & O. R. Co. v. Har- 
ral, — Tex. Civ. App. — , 199 S. W. 659. 

XIII. ACTIONS. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 59-74, No. 3, 
pp. 96-127, and No. 4, pp. 37-39. 

Actions on reparation orders of Interstate 
Commerce Commission, see supra III, 
C, 5 (g). 

Measure of damages in actions on repara- 
tion orders, see supra III, C, 5 (g).. 

Reparation orders of Interstate Com- 
merce Commission as evidence, see 
supra III, C, 5 (d). 

A. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 59, No. 3, p. 96, and No. 
4, p. 37. 

3. Limitations, 
(b) What Laws Apply. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 96, and No. 4, p. 37. 

See generally supra XI, -D, 2 (b). 

Effect of limitation prescribed by Cum- 
mins Amendment, see supra XII. 

Actions For Undercharges. 
— In Federal Courts. 

A carrier's action in a Federal court for 
undercharges on an interstate freight ship- 
ment, is governed by the statute of limita- 
tions of the state wherein the court is 
holden. Yazoo & Mississippi Valley R. 
Co. V. Zemurray, 151 C. C. A. 639, 238 Fed. 
789. 

Since there is no controlling Federal 
law, an action in a Federal court by a car- 
rier to recover undercharges on an inter- 
state shipment is governed by the statute 
of limitations of the state wherein the 
action is pending. Chicago & North- 
western R. Co. V. Ziebarth, — C. C. A. — . 
245 Fed. 334. 

An action in a Federal court by a car- 
rier for the recovery of undercharges on 
an interstate shipment is within a provi- 
sion of the statute of limitations of the 
state wherein the action is pending, relat- 
ing to actions upon statutory liability 



other than for penalties and forfeitures. 
Chicago & Northwestern R. Co. v. Zie- 
barth, — C. C. A. — , 245 Fed. 334. 

The fact that a duty and not a mere 
right to collect undercharges on interstate 
shipments is imposed on carriers by the 
Federal law, does not prevent the appli- 
cation by a Federal court of a state statute 
of limitations to an action for such under- 
charges. Chicago & Northwestern R. Co. 
V. Ziebarth, — C. C. A. — , 245 Fed. 334. 

Permitting an action in a Federal court 
bv a carrier for the recovery of under- 
charges on an interstate shipment, to be 
governed by the statute of limitations of 
the state in which the action is pending, 
does not destroy the uniformity at the 
basis of the Federal commerce legislation, 
notwithstanding that a duty and not sim- 
ply a right is imposed on the carrier to 
collect undercharges. Chicago & North- 
western R. Co. V. Ziebarth, — C. C. A. — , 
245 Fed. 334. 

— In State Courts. 

A carrier's action to recover under- 
charges on an interstate shipment is gov- 
erned by the Mississippi. 3 years' statute of 
limitations pertaining to actions on open or 
stated accounts not acknowledged by the 
debtor, and unwritten contracts, express 
or im.plied, where the only written evi- 
dence tending to show the liability of the 
defendant are bills of lading and drafts 
indorsed by the defendant and issued by 
the carrier in payment for refunds on a 
milling in transit privilege. Pate Lumber 
Co. V. Southern R. Co., — Miss. — , 76 So. 
481. 

4. Removal. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 98. 

In General. 

As an action for injuries to an interstate 
shipment arises under the laws of the 
United States it is removable on that 
ground from a state to a Federal court. 
Southern Pac. Co. v. Stewart, 245 U. S. 
— , 62 L. ed. — , 38 Sup. Ct. Rep. 130. 
affirming 147 C. C. A. 630, 233 Fed. 956. 

Grounds. 

— Federal Control of Railways. 

The fact that the United States has 
taken possession and control of the rail- 
way systems of the country under the Act 
of Congress of August 29, 1916 (39 St. 
649, 4 Comp. St. § 1974a) and the procla- 
mation of the President of the United 
States of December 26, 1917, does not 
make an action against a railway com- 
pany for damages one arising under the 
Constitution and laws of the United 
States so as to permit its removal from a 
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state to a Federal court on that ground. 
Muir V. Louisville & Nashville R. Co., 247 
Fed. -— . (Decided March 2, 1918. by 
Evans, J., at Louisville, Ky.) 

B. Jurisdiction. 

Sec generally section Federal Ry. Digest, 
Vo. I, No. 2, pp. 59-60, No. 3, pp. 98-108, 
and No. 4, p. 37. 

S. Federal Courts. 

See generally same section Federal Ry. 
Digest, Vol I, No. 2, pp. 59-60, No. 3, pp. 
98-101, and No. 4, p. 37. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 98, and No. 4, p. 37. 

Concurrent Jurisdiction with State Courts. 

The Federal courts have concurrent 
jurisdiction with the state courts of ac- 
tions against carrier to enforce liability 
under the Interstate Commerce Act when 
the amount claimed is sufficiently large to 
confer Federal jurisdiction. McCormick 
v. Southern Express Co., — W. Va. — , 
93 S. E. 1048. 

(d) Actions Pertaining to Rates and 

Charges. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, pp. 99-100. 

Over or Undercharges. 

A Federal court does not have jurisdic- 
tion of a carrier's action for the recovery 
of undercharges on an interstate shipment 
involving less than $3,000, as no question, 
concerning the Act Regulating Commerce 
is involved. Yazoo & Mississippi Valley 
R. Co. V. Zemurray, 151 C. C. A. 639, 238 
Fed. 789. 

The Federal courts have original juris- 
diction of an action by a shipper to re- 
cover overcharges on interstate freight 
charges, since the action is one based on 
the Act Regulating Commerce and the 
provisions of the Judicial Code of the 
United States. Wells Fargo Co. v. Cuneo, 
241 Fed. 726. 

Voluntary payments for two years of 
demurrage charges on interstate carload 
shipments can be recovered only in an 
action in a Federal court or in a proceed- 
ing before the Interstate Commerce Com- 
mission. Hunter v. New York, New 
Haven & Hartford R. Co., — App. Div. — , 
166 N. Y. Stipp. 237, affirming 97 Misc 
26, 161 N. Y. Supp. 10. 

Determination of Applicable Rates. 

A district court of the United States has 



jurisdiction to determine whether the 
freight rate charged for an interstate 
shipment was that applicable under the 
established tariff. National Elevator Co. 
V. Chicago, Milwaukee & St. Paul R. Co., 
— C. C. A. — , 246 Fed. 588. 

(e) Actions for Discriminations, Prefer- 
ences and Rebates. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, pp. 100-101. 

In GeneraL 

The Federal courts have exclusive juris- 
diction of actions by shippers against car- 
riers for unlawful discriminations in 
freight rates on shipments between intra- 
state points which in transit pass for a 
part of the way through adjoining states. 
Hall V. Pennsylvania R. Co., — Pa. — , 
100 Atl. 1035. 

3. Interstate Commerce Commission. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 60, No. 3, p. 102. 

In General. 

Voluntary payments of demurrage can 
be recovered only in a proceeding before 
the Interstate Commerce Commission or 
in a Federal court. Hunter v. New York, 
New Haven & Hartford R. Co., — App. 
Div. — , 166 N. Y. Supp. 237, affirming 97 
Misc. 26, 161 N. Y. Supp. 10. 

Reasonableness of Requirement for Notice 
of Damage Claims. 

The reasonableness of a condition of a 
uniform live stock contract requiring, as 
a condition to a carrier's liability for the 
loss of or injury to an interstate shipment, 
the giving of written and verified notice 
of damage claims within 5 days from the 
unloading of the stock at destination, is a 
question for the Interstate Commerce 
Commission rather than for the court in an 
action against the carrier. Keasler v. 
Baltimore & Ohio S. W. R. Co., 203 111. 
App. 61. 

Reasonableness of Demurrage Charges. 

The reasonableness of a demurrage 
tariff relating to interstate shipments is a 
question for the Interstate Commerce 
Commission and not for the courts. 
Chesapeake & Ohio Coal & Coke Co. v. 
Toledo & Ohio Central R.' Co., — C. C. 
A. — , 245 Fed. 917, affirming 238 Fed. 629. 

4. State Courts. 

See also generally same section Federal 
Ry. Digest, Vol. I, No. 2, p. 60, No. 3. 
pp. 102-108. 
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(a) In General. 

Under Interstate Commerce Act. 

State and Federal courts have concur- 
rent jurisdiction of actions to enforce the 
liability of interstate carriers under the 
Interstate Commerce Act. McCormick v. 
Southern Express Co., — W. Va. — , 93 
S. E. 1048. 

A state court has exclusive jurisdiction 
ot actions to enforce the liability of car- 
riers under the Interstate Commerce Act 
when the amount claimed is below that 
necessary to confer jurisdiction on the 
Federal courts. McCormick v. Southern 
Express Co., — W. Va. —, 93 S. E. 1048. 

(b) Action Under Carmack and Cummins 

Amendments. 

See also same section Federal Ry. Digest, 
Vol. I, p. 10, No. 3, p. 103. 

Venue. 

An action on a contract of shipment 
made in another state and brought against 
an initial carrier under the Carmack 
Amendment will lie in the county where 
the shipment was to be delivered, where 
a state law provides that the venue of 
actions against carriers upon contracts of 
carriage may be brought in the county in 
which the carrier agrees to deliver the 
shipment. Cleveland, Cincinnati, Chicago 
& St. Louis R. Co. V. Young, — Ky. — , 
195 S. W. 93. 

An action against an initial carrier for 
an injury caused by it or a connecting car- 
rier to an interstate shipment, will lie 
against the former in the superior court 
of the county of destination of the goods, 
notwithstanding that the defendant is not 
a resident thereof. Adair v. Atlantic Coast 
Line R. Co., — Ga. App. — , 94 S. E. 840. 

Under the W. Va. Code, section 4734, 
an action against an express company for 
the loss of an interstate shipment in an- 
other state will lie in a county wherein 
the carrier does business and has an agent. 
McCormick v. Southern Express Co., — 
W. Va. — , 93 S. E. 1048. 

When State Rules of Procedure and Evi- 
dence Apply. 

The rules of practice, procedure and evi- 
dence in an action in a state court against 
a connecting or terminal carrier for the 
loss of or injury to an interstate shipment 
while in its control, were not changed by 
the Carmack Amendment. Erisman v. 
Chicago, Burlington & Quincy R. Co., 
— la. — , 163 N. W. 627. 

(d) Actions Pertaining to Rates and 

Charges. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, pp. 103-106, and No. 4, 
p. 37. 



Interstate Rates. 

If the validity of published interstate 
freight rates is not questioned, a state court 
has jurisdiction of an action to recover 
the amount of an alleged overcharge. Re- 
liance Elevator Co. v. Chicago, Milwaukee 
& St. Paul R. Co., — Minn. — , 165 N. W. 
867. 

Original jurisdiction to determine 
whether interstate freight rates are un- 
reasonable, or discriminatory, or infringe 
the law in some other respect, has been 
withdrawn from the courts and vested in 
the Interstate Commerce Commission. 
Reliance Elevator Co. v. Chicago, Milwau- 
kee & St. Paul R. Co., — Minn. — , 165 N. 
W. 867. 

Demurrage Charges. 

— In General. 

A state court has jurisdiction to deter- 
mine whether demurrage charges have 
been incurred under a schedule filed with 
the Interstate Commerce Commission. 
Kells Mill & Lumber Co. v. Pennsylvania 
R. Co., 89 N. J. L. 490, 98 Atl. 309, affirmed 
without opinion, — N. J. L. — , 100 Atl. 
1070. 

— Voluntary Payments. 

A person cannot recover in a state court 
for demurrage charges voluntarily paid on 
carload interstate shipments during a pe- 
riod of two years, since the only tribunals 
having jurisdiction are the Federal Courts 
or the Interstate Commerce Commission. 
Hunter v. New York, New Haven & Hart- 
ford R. Co., — App. Div. — , 166 N. Y. 
Supp. 237, affirming 97 Misc. 26, 161 N. Y. 
Supp. 10. 

Application to Interstate Conamcrce Com- 
mission as Condition Precedent. 

A state court does not have jurisdiction 
of an action against a railway company 
for the recovery of demurrage over- 
charges on an interstate shipment when 
a construction of the carrier's demurrage 
tariff is involved, until the matter has been 
passed upon by the Interstate Commerce 
Commission. Cheney v. Boston and 
Maine R. Co., — Mass. — , 116 N. E. 411. 

A state court has jurisdiction, even be- 
fore application to the Interstate Com- 
merce Commission for redress, of a ship- 
per's action to recover demurrage charged 
voluntarily paid a carrier where recovery 
is sought on the ground that the carrier 
failed to comply with its established de- 
murrage rules the reasonableness of which 
is not assailed. Wilson v. Long Island R. 
Co., — App. Div. — , 165 N. Y. Supp. 913. 

In advance of an application to the In- 
terstate Commerce Commission for re- 
dress a state court does not have juris- 
diction of an action by a shipper to re- 
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cover from a carrier overcharges on 
demurrage rates when collected in accor- 
dance with the established interstate 
freight tariffs. Hunter v. New York, New 
Haven & Hartford R. Co., 97 Misc. 26, 161 
N. Y. Supp. 10 affirmed — App. Div. — , 
166 N. Y. Supp. 237. 

Application to the Interstate Commerce 
Commission for redress is not a condition 
precedent to the jurisdiction of a state 
court over an action for the refusal of a 
carrier to furnish stock cars to a shipper 
except on days designated by a rule which 
was not filed with the Interstate Com- 
merce Commission. Baird Bros. v. Min- 
neapolis & St. Louis R. Co., — la. — , 165 
N. W. 412. 

(e) Actions for Unlawful Preferences and 
Discriminations. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 106. 

Intrastate Shipments Passing Through 
Adjoining States. 

State courts do not have jurisdiction of 
actions by shippers for unlawful discrim- 
inations in freight rates on shipments be- 
tween intrastate points which in transit 
for a part of the way pass through ad- 
joining states, since the Federal courts 
have exclusive jurisdiction of such actions. 
Hall V. Pennsylvania R. Co., — Pa. — , 
100 Atl. 1035. 

(h) Failure to Furnish Cars. 

In General. 

A state court has jurisdiction of an ac- 
tion against a carrier for failing to fur- 
nish a shipper on his order cars for use 
in interstate commerce. Smart v. Tallulah 
Falls Ry. Co., — N. C. — , 92 S. E. 929. * 

Section 22 of the Act Regulating Com- 
merce, preserving existing rights and 
remedies, permits a state court, without 
previous action by the Interstate Com- 
merce Commission, to entertain an action 
by a shipper against an interstate railway 
for damages resulting from its failure to 
comply with a state law and furnish cars 
for use in interstate commerce within a 
reasonable time after demand, although the 
action involves the distribution of coal 
cars during a time of shortage. Illinois 
Central R. Co. v. Mulberry Hill Coal Co., 
23S U. S. 275, 59 L. ed. 1306, 35 Sup. Ct. 
Rep. 760, affirming 257 111. 80, 100 N. E. 
151. 

A state court has jurisdiction of a ship- 
per's action for damages caused by a car- 
rier's refusal to furnish cars other than on 
Sunday or Tuesday, the days prescribed 
by a rule of the carrier which was not filed 
with the Interstate Commerce Commis- 
sion. Baird Bros. v. Minneapolis & St. 
Louis R. Co., — la. — , 165 N. W. 412. 



C. Process. 

See also same section Federal Ry. Digest 
Vol. I, No. 2, p. 61. 

(No new decisions.) 

D. Parties. 

See also generally same section Federal 
Ry. Digest, Vol. I, No. 2, pp. 61-62, and 
No. 3, p. 108. 

(No new decisions.) 

E. Pleading 

See also generally same section Federal 
Ry. Digest, Vol. I, No. 2, pp. 62-63, No. 

3, pp. 108-111, No. 4, p. 38. 

1. In General. 

See also same section Federal Ry.. Digest, 
Vol. I. No. 2, p. 62, No. 3, p. 108, No. 

4, p. 38. 

Construction of Pleadings. 

A petition in an action under the Car- 
mack Amendment for delay in transport- 
ing an interstate shipment of materials for 
the construction of a dam under a govern- 
ment contract, which were accepted by 
the carrier with notice of the effect of a 
delay on the completion of the work, was 
held based on the oral contract rather 
than on the bill of lading subsequently is- 
sued when the materials were accepted by 
the carrier. Gulf, Colorado & Santa Fe 
R. Co. V. Nelson, — Tex. — , 192 S. W. 
1056, affirming — Tex. Civ. App. — , 139 
S. W. 81, certiorari denied 245 U. S. — , 62 
L. ed. — , 38 Sup. Ct. Rep. 13. 

2. What Must be Alleged. 

(b) Federal Law. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 62. 

In General. 

The Federal right under the Carmack 
Amendment need not be pleaded in any 
special or particular form, it is enough 
that it is relied on and called to the atten- 
tion of the court in a proper manner. St. 
Louis, Iron Mountain & Southern R. Co. 
V. Starbird, 243 U. S. 592, 61 L. ed. — , 37 
Sup. Ct. Rep. 462, reversing 118 Ark. 485, 
177 S. W. 912. 

(c) Issue of Bill of Lading. 

In General. 

In an action for an injury to an inter- 
state shipment it is not necessary to de- 
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clare specifically on the receipt or bill of 
lading, it is sufficient to aver in general 
terms the undertaking of the defendant 
and the breach thereof. McCormick v. 
Southern Express Co.j — W. Va. — , 93 
S. E. 1048. 

6. Amendments. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 110. 

To Show Service of Damage Claim. 

The amendment of the complaint, in an 
action against a negligent connecting car- 
rier for the loss of an interstate shipment, 
so as to show a timely service of notice 
of damage claim on the initial carrier is 
within the discretion of the court. Gilli- 
kin V. Norfolk Southern R. Co., — N. C. 
— , 93 S. E. 469. 

F. Damages. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 63-64, Nq. 3, 
pp. 111-113, and No. 4, p. 38. 

1. In' General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. Ill, and No. 4, p. 38. 

Punitive Damages. 

Punitive damages may be awarded for 
a carrier's breach of a contract to make 
a round trip with a special interstate train 
to procure the plaintiff's son, who, to the 
knowledge of the carrier, was ill at a place 
where necessary medical attention, which 
was urgently required to save his life, 
could not be procured, where the carrier, 
on the arrival of the train at destination, 
refused to return immediately and caused 
a delay of three hours by running the 
train to another point to obtain passen- 
gers and live stock. Burrus v. Nevada- 
California-Oregon R. Co., 38 Nev. 156, 145 
Pac. 926, 8 N. C. C. A. 777, affirmed on 
other grounds 244 U. S. 105, 61 L. ed. — , 
37 Sup. Ct. Rep. 576. 

Failure to Ice Car. 

The measure of damages in an action 
under the Carmack Amendment for an in- 
jury to poultry in consequence of a car- 
rier's failure to re-ice an interstate ship- 
ment, is the difference between the invoice 
price of the poultry to the consignee at 
the time and place of shipment and what 
it sold for at destination where the bill of 
lading provided that the damages should 
be computed on the basis of the bona fide 
invoice price, if any, to the consignee at 
the time and place of shipment. Gulf, 
Colorado & Santa Fe R. Co. v. Texas 
Packing Co., 244 U. S. 31, 61 L. ed. — , 



37 Sup. Ct. Rep. 487, affirming — Tex. 
Civ. App. — , 172 S. W. 195. 

6. Injury to Live Stock. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 64, No. 3, p. 112. 

In General. 

Any error in submitting the measure of 
damages to the jury in an action against 
a carrier for injuries to an interstate ship- 
ment of live stock, is not prejudicial to 
the defendant where the jury awards the 
plaintiff less than was permissible under 
he contract of carriage and the tariffs of 
the carrier. Gulf, Colorado & Santa Fe 
R. Co. v. Vasbinder, — Tex. Civ. App. — , 
172 S. W. 763, reversed 245 U. S. — , 62 L. 
ed. — , 38 Sup. Ct. Rep. 189. 

Wrongfully Unloading Cattle Into Quar- 
antine Pens. 

The measure of damages in an action 
against a carrier for erroneously deliver- 
ing an interstate shipment of live stock 
into quarantine j^ens' instead of into na- 
tive cattle pens, is the difference between 
the actual market value of the stock and 
what it would have been worth had it been 
placed in the proper pens. Illinois Cen- 
tral R. Co. V. Smith, — . Miss. — , 75 So. 120. 

6. Mental Anguish. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 64, No. 3, p. 112. 

In General. 

Damages for mental anguish may be 
awarded a father for the breach of a car- 
rier's agreement to make an immediate 
round trip with a special interstate train 
for the conveyance of the former's son, 
who was, to the knowledge of the carrier, 
ill at a place where necessary medical at- 
tention could not be procured, where on 
the arrival of the train at such place the 
carrier refused to immediately return, but 
caused a delay of several hours by run- 
ning the train to another point in order to 
obtain passengers and live stock. Burnis 
V. Nevada-California-Oregon R. Co., 38 
Nev. 156, 145 Pac. 926, 8 N. C. C. A. 777, 
affirmed on other grounds 244 U. S. 105, 
61 L. ed. — , 37 Sup. Ct. Rep. 576. 

Reasonableness. 

A verdict against a carrier for $10,000 
for mental anguish and punitive damages 
in an action by a father for the breach 
by the carrier of its contract to make an 
immediate round trip with a special inter- 
state train in order to obtain the former's 
son who, to the knowledge of the carrier, 
was ill at a place where necessary medical 
attention could not be procured, was held 
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excessive, where there was a delay of but 
three hours caused by the carrier running 
the train to another point to obtain pas- 
sengers and live stock, and a new trial 
was ordered unless the plaintiff remit 
$5,000. Burrus v. Nevada-California-Ore- 
ijon R. Co., 38 Nev. 156, 145 Pac. 926, 8 
N. C. C. A. 777, affirmed on other grounds 
244 U. S. 105, 61 L. ed. — , 37 Sup. Ct. Rep. 
576. 

7. Market Value. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 64. 

Market or Invoice Price at Time and 
Place of Shipment. 

Where a carrier, at the request of a 
shipper, diverted an interstate shipment of 
poultry from its original destination to 
another point, the conditions of the orig- 
inal bill of lading are binding on the par- 
ties, and the measure of damages for ar 
injury to the shipment is the difference 
between the invoice price of the shipment 
to the consignee at the time and place of 
shipment and what it was sold for at des- 
tination, where the shipment was made 
under a bill of lading providing that the 
damages should be computed on the basis 
of the bona fide invoice price, if any, to 
the consignee at the time and place of 
shipment. Gulf, Colorado & Santa Fe R. 
Co. V. Texas Packing Co., 244 U. S. 31, 
61 L. ed. — , 37 Sup. Ct. Rep. 487, affirm- 
ing — Tex. Civ. App. — , 172 S. W. 195. 

The measure of damage for the loss of 
or injury to an interstate shipment of 
grain made under a bill of lading providing 
that the measure of the carrier's liability 
should be the bona fide invoice price, in- 
cluding prepaid freight charges, at the 
time and place of shipment, is the dif- 
ference between what the grain was sold 
for at the place of delivery and the invoice 
or fair market price at the time and place 
of shipment. Wallingford v. Atchison, 
Topeka & Santa Fe R. Co., — Kan. — , 167 
Pac. 1136. 

G. Evidence. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 64-69, No. 3, 
pp. 113-117, and No. 4, p. 38. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 64. 

Rules of Carrier. 

A book of instructions issued by a car- 
rier to its agents forbidding them to ac- 
cept shipments without issuing receipts 
or bills of lading therefor, or to hold 



shipments for further instructions, was 
properly excluded in an action, for the loss 
of an interstate shipment for which no re- 
ceipt or bill of lading was issued, when 
offered to substantiate an agent's testi- 
mony as to his custom not to accept ship- 
ments without issuing such tokens. Di- 
onne v. American Express Co., — Vt. — , 
101 Atl. 209. 

Custom or habit. 

Evidence that a carriei-'s agent never 
accepted express shipments without issu- 
ing receipts or bills of lading therefor as 
required by the Act Regulating Commerce 
as amended, was properly excluded in an 
action for the loss of an interstate ship- 
ment for which no such receipt or bill of 
lading was issued. Dionne v. American 
Express Co., — Vt. — , 101 Atl. 209. 

Negligence of Connecting Cacrier. 

Evidence showing the negligence of a 
connecting carrier is admissible in an ac- 
tion against an initial carrier for an in- 
jury to an interstate shipment. Chicago, 
Rock Island & Gulf R. Co. v. Jenkins, 
— Tex. Civ. App. — , 196 S. W. 679. 

In an action against an initial and a con- 
necting carrier for an injury to an inter- 
state shipment, the latter was not preju- 
diced by the admission of evidence of the 
negligence of a subsequent carrier, where, 
after the dismissal of the action as to 
the initial carrier, the remaining defend- 
ant did not ask that such testimony be 
limited in its application to the initial 
carrier only. Chicago,. Rock Island & 
Gulf R. Co. V. Jenkins, — Tex. Civ. App. 
— , 196 S. W. 679. 

8. Judicial Notice. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 113. 

"MiUing in Transit" 

Courts will take judicial notice of the 
meaning of the term "milling in transit" 
in a carrier's interstate freight tariff, and 
the admission of oral testimony to ex- 
plain such term is not erroneous. St. Louis 
& San Francisco" R. Co. v. Bondies, — 
Okla. — , 166 Pac. 179. 

4. Presumptions* 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 65, No. 3, p. 113, and 
No. 4, p. 38. 

Issuance of Receipts or Bill of Lading. 

When the plaintiff's petition in an action 
against a carrier under the Carmack 
Amendment avers that a bill of lading 
was issued by the defendant for an inter- 
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state shipment, and that the plaintiff was 
the owner and holder thereof, which the 
defendant denied, and the proof shows an 
oral contract of affreightment, the plain- 
tiff cannot rely on the presumption that a 
bill of lading was issued by the defendant 
as mandatorily required by such act. Cud- 
ahy Packing Co. v. Chicago & Northwest- 
ern R. Co., — Mo. App. — , 196 S. W. 406. 

It will be presumed, in the absence of 
a specific allegation to that effect, that a 
carrier issued a'bill of lading for an inter- 
state shipment as the Carmack Amend- 
ment required. Southern Pac. Co. v. Stew- 
art, 245 U. S. — , 62 L. ed. — , 38 Sup. Ct. 
Rep. 130, affirming 147 C. C. A. 630, 233 
Fed. 956. 

Validity of Conditions in Contracts of Af- 
freightment. 

In the absence of evidence to the con- 
trary, it will be presumed that the condi- 
tions of an interstate affreightment 
contract are lawful, and that both the car- 
rier and shipper know the law. Chicago, 
Rock Island & Gulf R. Co. v. Shroyer, 
— Tex. Civ. App. — , 197 S. W. 773. 

Service of Damage Claims. 

It will not be presumed that written 
notice of a claim for an injury to an inter- 
state shipment was given in the manner 
and time required by the terms of the 
contract of affreightment. Murray v. At- 
lantic Coast Line R. Co., — S. C. — , 93 
S. E. 387. 

Negligence of Carrier. 

In the absence of evidence to the con- 
trary it will be presumed that the killing 
of a game bird during interstate transpor- 
tation, was due to the negligence of the 
carrier. McCormick v. Southern Express 
Co., — W. Va. — , 93 S. E. 1048. 

6. Burden of Proof. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 66, and No. 3, p. 114. 

To Show Publication of Rates. 

The burden is on a carrier, in an action 
for the recovery of undercharges on an 
interstate shipment, to show a publication 
of the rate so that it was available to the 
shipper at the place of the contract, al- 
though it is not essential to show that 
the rate was actually posted. Northern 
Pacific R. Co. V. Longmire, — Wash. — , 
167 Pac. 79. 

Shifting. 

The defendant is not prejudiced, in an 
action for delay in delivering an interstate 
shipment of fruit under a bill of lading 
relieving the carrier from liability in case 



of strikes or accumulations of freight be- 
yond its control, by a holding that proof 
merely showing a strike or an accumula- 
tion of freight at destination did not shift 
the burden of proof, and that to complete 
such defense the carrier must show in an 
action under the Carmack Amendment, 
that such contingencies caused the delay, 
where the jury was instructed that the de- 
fendant was not liable in the absence of 
negligence, which the plaintiff had the 
burden of showing. Pennsylvania R. Co. 
V. Olivit, 243 U. S. 674, 61 L. ed. — , 37 
Sup. Ct. Rep. 468, aflirming 88 N. J. L. 376, 
96 Atl. 589; Pennsylvania R. Co. v. Carr, 
243 U. S. 587, 61 L. ed. — , 37 Sup. Ct. Rep. 
472, affirming 88 N. J. L. 235, 96 Atl. 588. 

To Show Failure to Offer Choice of Rates. 

Before a shipper can avoid a condition 
of a contract of interstate affreightment 
limiting a carrier's liability, he has the 
burden of showing that he was not offered 
a choice of rates. Illinois Central R. Co. 
v. Rogers & Hurdle, — Miss. — , 76 So. 
68G. 

Freedom of Carrier From Negligence. 

An express company has the burden, 
in an action for the death of a^dog during 
transportation in interstate commerce, 
notwithstanding that the shipping con- 
tract cast on the latter the burden of 
showing negligence, of proving that the 
loss was not due to the carrier's neglig- 
ence, where the shipment was diverted 
from the route designated by the shipper. 
Ely V. Barrett, — App. Div,— , 168 N. Y. 
Supp. 419. 

11. Parol Evidence. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 117. 

Contents of Damage Claims. 

The terms of the notice given a ship- 
per, as required by a bill of lading, of a 
claim for loss or damage to an interstate 
shipment, cannot be shown by parol. Eris- 
man v. Chicago. Burlington & Quincy R. 
Co., — la. — , 163, N. W. 627. 

Varying Written Limitation of Liability. 

In an action against an express com- 
pany for the loss of an interstate ship- 
ment it cannot be shown by the plaintiff 
that a condition of an express receipt of 
the carrier's liability to $50 was made for 
the purpose of limiting liability and not 
for determining the rate for transporta- 
tion, since such testimony tended to vary 
the terms of the written agreement which 
stated that the carrier's charges were 
based on the declaration of value. Strong 
V. Wells Fargo & Co., — S. Dak. — , 164 
N. W. 967. 
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19. Meaning of Words and Terms. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 69. 

''MiUing in Transit'' 

The admission of testimony to explain 
the meaning of the term "milling in trans- 
it" is not erroneous, although the court 
will take judicial notice of the meaning. 
St. Louis & San Francisco R. Co. v. Bon- 
dies, — Okla. — , 166 Pac. 179. 

H. Instructions. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 69-71, No. 3, 
pp. 117-120, and No. 4, p. 38. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 69, No. 3, p. 117, and 
No. 4, p. 38. 

Effect of Correct Verdict on Erroneous 
Instruction. 

In an action under the Carmack Amend- 
ment against an initial carrier for the fail- 
ure of a terminal carrier to notify the 
consignor of ^he nondelivery of an inter- 
state shipment made subject to his order, 
which was sold by the terminal carrier 
and the amount realized above the ac- 
crued charges delivered to the consignor, 
and the goods did not have a market value 
at the time the consignor received notice 
of the nondelivery, any error in instruct- 
ing the jury that the measure of damages 
was the difference between the market 
value of the shipment at destination at the 
time the consignee should have been given 
notice of the nondelivery and the market 
value of the goods at the same place at 
the time notice was actually given, was 
cured where the jury gave the defendant 
credit for the amount received by the 
consignor above the carrier's charges. 
Stoddard Lumber Co. v. Oregon-Wash- 
ington Rail & Navigation Co., — Ore. — , 
165 Pac. 368. 

7. Damages. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 71, and No. 3, p. 119. 

Destruction of Shipment by Fire. 

In an action for the loss of an interstate 
express shipment by the burning of a sta- 
tion the jury was correctly instructed, al- 
though the instruction might have been 
fuller, to the effect that the liability of 
the carrier was that of an insurer of the 
safety of the goods; and that if they were 
held by the carrier after delivery to it 
for the accommodation of the shipper or 



so that something further might be done 
during such detention, the liability of the 
defendant was that of a warehouseman 
only, and that as such it was liable only 
for ordinary care; and there was no error 
in refusing an instruction requested by 
the defendant to the effect that if the 
shipment was held at the request of the 
plaintiff in order that something further 
might be done to prepare the shipment for 
transportation, or to await further orders 
before shipment, the defendant's liability 
during the detention was that of a ware- 
houseman only, and that as such it was 
not liable for the loss of the shipment by 
fire occurring without its fault or negli- 
gence. Dionne v. American Express Co., 
— Vt. — , 101 Atl. 209. 

Invoice Price. 

In an action under the Carmack Amend- 
ment for injuries to an interstate ship- 
ment of poultry in consequence of the 
failure of a carrier to re-ice the cars, the 
jury was properly instructed that the 
measure of damages was the difference be- 
tween the invoice price and the value of 
the poultry at the time of delivery at des- 
tination, where the shipment was made 
under a bill of lading providing that the 
damages should be computed on the basis 
of the bona fide invoice price, if any, to 
the consignee at the time and place of 
shipment. Gulf, Colorado & Santa Fe R. 
Co. V. Texas Packing Co., 244 U. S. 31, 
61 L. ed. — , 37 Sup. Ct. Rep. 487, affirm- 
ing — Tex. Civ. App. — , 172 S. W. 195. 

I. Directing Verdict. 

See also same section Federal Ry. Digest,' 
Vol. I, No. 2, p. 71, and No. -3, p. 120. 

(No new decisions.} 

J. Questions of Law and Fact. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 72, and No. 3, pp. 120- 
122. 

Discriminations and Preferences. 

Whether the failure of a railway com- 
pany to collect royalties from the lessee 
of coal lands owned by the former, was 
intended as a device for effecting a reduc- 
tion in rates or to ffive the lessee an ad- 
vantage with respew to coal shipped over 
the line of the lessor so as to violate the 
Elkins Act as amended, is a question for 
the jury. Northern Central R. Co. v. 
United States, — C. C. A. — , 241 Fed. 25, 
certiorari denied 245 U. S. — , 62 L. cd. 
— , 38 Sup. Ct. Rep. 9. 

Negligence in Not Removing Car From 
Path of Flood. 

In an action against an initial carrier 
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under the Carmack Amendment for the 
destruction of an interstate shipment by a 
flood setting fire to an adjacent car of un- 
slacked lime, it is for the jury to say under 
the evidence whether the connecting car- 
rier, after it became aware or should have 
become aware of the impending flood, 
exercised the prudence, foresight, care and 
skill reasonably to be expected for the 
preservation of the shipment from danger. 
Porter Screen Mfg. Co. v. Central ^Ver- 
mont R. Co., — Vt. — , 102 Atl. 44. 

Negligence of Carrier. 

— Insufficient Cattle Pens. 

. The question of the negligence of a car- 
rier is one of fact in an action for an in- 
jury to an interstate shipment of horses 
in consequence of their escape from a pen 
into which they were unloaded in com- 
pliance with the 28 Hour Act, where 23 
young and active animals were placed 
in one pen from which some of them had 
previously escaped, and there was no per- 
son in charge of the animals and nobody 
saw how they escaped. Snyder v. King, 

— Mich.—, 165 N. W. 840. 

Waiver of Notice of Damage Claims. 

The question of the waiver by a car- 
rier of a shipper's noncompliance with 
the requirements of a contract of inter- 
state affreightment as to the time for 
filing notice of a claim for injury thereto, 
is not for the jury, although the claim 
was received by the carrier out of time and 
rejected on its merits. Murray v. Atlantic 
Coast Line R. Co., — S. C. — , 93 S. E. 387. 

K. Costs, Interest and Attorney's Fees. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 122. 

(No new decisions.) 

L. Judgment. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 73. 

(No new decisions.) 

M. Appeal and £rror. 

See generallv same section Federal Ry. 
Digest, Vol. I, No. ^ pp. 73-74, No. 3, pp. 
122-127, and No. 4, p. 38. 

Exclusiveness of remedy by certiorari to 
review decision of state courts. See 
Federal Employers* Liability Act, XX, 
A, 2, (e). 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, pp. 123-125, and No. 4, 
p. 88. 



Finality of Judgment of the Federal Cir- 
cuit Court of App«Ed3. 

The judgment of the Circuit Court of 
Appeals is final, so that an appeal will not 
lie to the Supreme Court of the United 
States in an action against a carrier for 
an injury to an interstate shipment, which 
was removed by the defendant from a 
slate to a Federal court on the sole 
ground of diversity of citizenship and not 
because the action depended on a Fed- 
eral law as the complaint disclosed. 
Southern Pac. Co v. Stewart, 245 U. S. — , 
62 L. ed. — , 38 Sup. Ct. Rep. 130, affirm- 
ing 147 C. C. A. 630, 233 Fed. »66. 

Rehearing granted in Southern Pac. Co. 
V. Stewart, 245 U. S.— , 62 L. ed.— , 38 
Sup. Ct. Rep. 130, on the ground that the 
record showed that the defendant's peti- 
tion for removal of the action from a 
state to a Federal court alleged both di- 
versity of citizenship and that the plain- 
tiffs complaint set up a cause of action 
under the Act Regulating Commerce. 
Southern Pac. Co. v. Stewart, 245 U. S. — , 
62 L. ed. — •, 38 Stip. Ct. Rep. 203. 

Law of Case on Second Appeal. 

A holding by an appellate court that a 
connecting carrier did not by issuing a 
new bill of lading for an interstate ship- 
ment, become liable under the Carmack 
Amendment as the initial carrier, held res 
adjudicata on a second appeal. Seawell 
V. Oregon Short Line R. Co., 278 111. 122, 
115 N. E. 861, S. C. 271 111. 538, 111 N. E. 
509. 

A holding by an appellate court that a 
verdict should have been directed for the 
defendant in an action under the Federal 
Employers' Liability Act is binding on a 
second appeal from a trial under the same 
evidence as on the previous trial. Linkous 
V. Virginian R. Co., — C. C. A. — , 242 
Fed. 916, certiorari denied 245 U*. S. — , 
62 L. ed. — , 38 Sup. Ct. Rep. 10. 

When Certiorari Granted. 

A proper case for granting a writ of cer- 
tiorari to the court of appeals arises where 
the question involved is the effect of the 
Carmack Amendment on a state statute, 
as applied to an interstate shipment, giv- 
ing a cause of action against the last of 
several connecting carriers for damages to 
goods which were received in good condi- 
tion by an initial carrier. Central of Geor- 
gia R. Co. V. Yesbik, — Ga. — , 91 S. E. 
873, S. C. below — Ga. App. — , 91 S. E. 
274, S. C. — Ga. — ; 92 S E. 527. 

2. Federal Questions. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 73, No. 3, p. 125, and No. 
4, p. 38. 
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In GeneraL 

A case involving rights set up and de- 
nied by a state court under a through bill 
of lading issued under the Carmack 
Amendment is reviewable by the Federal 
Supreme Court on writ of error. Gulf, 
Colorado & Santa Fe R. Co. v. Texas 
Packing Co., 244 U. S. 31, 61 L. ed. — , 
37 Sup. Ct. Rep. 487, affirming — Tex. 
Civ. App. — , 172 S. W. 195. 

Since an action against an initial car- 
rier for the loss of an interstate shipment 
made under a bill of lading issued as re- 
quired by the Carmack Amendment, is 
governed by such Federal law, a right, 
privilege or immunity thereunder is suffi- 
ciently claimed in a state court and de- 
cided adversely so as to permit of re- 
view by the Federal Supreme Court on 
writ of error, although such law was not 
specifically pleaded, where the state court 
denied the contention set up by the de- 
fendant that the plaintiffs right to recover 
was barred by his failure to give written 
notice of his claim for damages within the 
time prescribed by the contract of af- 
freightment. St. Louis, Iron Mountain & 
Southern R. Co. v. Starbird, 243 U. S. 592, 
61 L. ed. — , 37 Sup. Ct. Rep. 462, reversing 
118 Ark. 485, 175 S. W. 912. 

A contention that a state court of last 
resort erroneously held that any lawful 
holder of a bill of lading issued by an 
initial carrier pursuant to the Carmack 
Amendment, might maintain an action 
against a carrier for injury to or the loss 
of an interstate shipment, is not so friv- 
olous as to deprive the Federal Supreme 
Court of power to review such decision 
on writ of error. Pennsylvania R. Co. 
V. Olivitt, 243 U. S. 592, 61 L. ed. — , 37 
Sup. Ct. Rep. 468, affirming 88 N. J. L, 
376, 96 Atl. 589; Pennsylvania R. Co v. 
Carr, 243 U. S. 587, 61 L. ed. — , 37 Sup. 
Ct. Rep. 472, affirming 88 N. J. L. 235, 96 
Atl. 588. 

A Federal right which is reviewable by 
the United States Supreme Court on writ 
of error is not presented where, in an ac- 
tion against a carrier for the breach of 
its agreement to furnish a special inter- 
state train, a state court of last resort 
refused to interfere with the discretion of 
a trial court in denying the defendant 
permission during the trial to set up for 
the first time the invalidity of the con- 
tract because there were no established 
tariff rates for such special service, when 
the action had been pending for some 
months during which demurrers had been 
interposed without any suggestion of the 
invalidity of the contract for such reason. 
Nevada-California-Oregon Ry. v. Burrus, 
244 U. S. 105, 61 L. ed.— -, 37 Sup. Ct. 
Rep. 676, S. C. below 38 Nev. 156, 145 
Pac. 926, 8 N. C. C. A. 777. 



5. Questions Not Raised Below. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 74, and No. 3, p. 126. 

In GeneraL 

Where separate suits against two rail- 
way companies on reparation order made 
by the Interstate Commerce Commission, 
were heard together, a joint judgment 
against both defendants for the plain- 
tiff's attorney's fees will not be reversed 
on appeal when no objection thereto was 
made in the lower court. Chicago, Mil- 
waukee & St. Paul R. Co. v. Hormel, — 
C. C. A. — , 240 Fed. 386. 

A shipper's noncompliance with a re- 
quirement of a bill of lading for gfving 
written notice of the loss of or damage 
to an interstate shipment within a speci- 
fied time is not available to a carrier when 
the question of compliance is raised in 
an appellate court for the first time. Bar- 
ton V. Louisville & Nashville R. Co., — 
Mo. App. — , 196 S. W. 379. 

Absence of Exceptions. 

An objection that an attorney's fee was 
prematurely taxed in an action against a 
carrier on a reparation order will not be 
considered by an appellate court when er- 
ror is not assigned on such point. Mor- 
gan's Louisiana & Texas R. & S. S. Co. 
V. Isaac Joseph Iron Co., — C. C. A. — , 
243 Fed. 149. 

The right of an initial carrier when 
sued under the Carmack Amendment, to 
recover over against a connecting car- 
rier who is brought into the action by 
notice, in proportion as the negligence of 
the latter contributed to the loss of a 
shipment, is not open to review where the 
jury found in favor of the connecting car- 
rier, and the record does not show that 
proper exceptions were reserved. Gulf, 
Colorado & Santa Fe R. Co. v. Texas 
Packing Co., 244 U. S. 31, 61 L. ed. — , 37 
Sup. Ct. Rep. 487, affirming — Tex. Civ. 
App. — , 172 S. W. 195. 

Jurisdictional. Questions. 

The objection that a state court is with- 
out jurisdiction of an action by a shipper 
to recover demurrage overcharges on in- 
terstate shipments, because the carriers 
demurrage tariff has not been construed 
by the Interstate Commerce Commission, 
may be raised for the first time in an ap- 
pellate court, since an objection going to 
the jurisdiction of the subject matter. 
Cheney v. Boston & Maine R. Co., — 
Mass. — , 116 N. E. 411. 

6. Harmless Error. 

Awarding Interest and Attorney Fees in 
Actions on Reparation Orders. 

An award of interest by the jury in an 
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action based on a reparation order of the 
Interstate Commerce Commission, will not 
be disturbed on appeal where it does not 
appear that the plaintiff's original claim 
was unduly inflated or was made in bad 
faith, and the amount awarded is not ex- 
cessive. Pennsylvania R. Co. v. Minds, 
— C. C. A. — , 244 Fed. 53, affirming 237 
Fed. 267. 

The award of counsel fees in an action 
on a reparation order of the Interstate 
Commerce Commission, will not be dis- 
turbed on appeal where the trial court 
stated that compensation was allowed only 
for proceedings in his court. Pennsylva- 
nia R. Co. V. Minds, — C. C. A. — , 244 
Fed. 63, affirming 237 Fed. 267. 



XIV. CRIMINAL PROSECUTIONS. 

See generally same section Federal Ry 
Digest, Vol. I, No. 4, pp. 39-45. 

A. In General. 

(No new decisions.) 

B. Jurisdiction. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 39. 

Actions for Rebating. 

A prosecution of a carrier for giving re- 
bates will, under the Elkins Act as amend- 
ed, lie in a district into which the ship- 
ment on which the rebate was given was 
transported, although the payment was 
actually made in another district. North- 
ern Central R. Co. v. United States, — C. 
C. A. — , 241 Fed. 25, certiorari denied 245 
U. S. — , 62 L. ed. — , 38 Sup. Ct. Rep. 9. 



C. Limitations. 

(No new decisions.) 

D. Parties. 

(No new decisions.) 

E. Indictment. 

(No new decisions.) 

F. Evidence. 
(No new decisions.) 

G. Instructions. 

(No new decisions.) 

H. Variance and Failure of Proof. 

(No new decisions.) 

I. Questions of Law and Fact 

(No new decisions.) 

J. Verdict, Judgment and Penalties. 

Penalty for failure to collect demurrage, 
see supra IV, F, 2, (a). 

Penalty for Failure to Collect Demurrage. 

— Excessiveness. 

A fine of $24,000 held not excessive for 
the failure of a carrier to collect $60 de- 
murrage charges on interstate shipments, 
where an aggravated case of disregard of 
the law forbidding discrimination or giv- 
ing of special concessions is shown. Mich- 
igan Central R. Co. v. United States, 

— C. C. A.—, 246 Fed. 353. 

K. Appeal and Error. 

(No new decisions.) 
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I. Validity. 

A. Act of 1»06. 

1. In General. 

(No new decisions.) 

2. In District of Columbia 

and Territories. 

(No new decisions.) 

B. Act of 1908. 

1. In Greneral. 

2. Effect of Limitation to 

Carriers by Rail. 

(No new decisions.) 

3. Effect of restriction on 

Freedom of Contract. 
(No new decisions.) 

4. Effect of Abrogation of 

Common-Law Defenses. 
(No new decisions.) 

5. Effect of Conferring Ju- 

risdiction on State 
Courts. 

6. Effect of Prohibiting Re- 

moval from State 
Courts. 

(No new decisions.) 

7. Effect of Designating Ben- 

eficiaries. 

(No new decisions.) 

II. Nature and Construction. 

A. In General. 

B. Remedial Character. 

(No new decisions.) 

C. Liberal or Strict Construction. 

D. Construction of Words and 

Phrases. 

E. Construction by State Courts. 

III. Operation. 

A. In General. 

(No new decisions.) 

B. Territorial Extent. 

(No new decisions.) 

C. Exclusiveness of Remedy. 

D. Effect on Particular Laws. 

1. In General. 

2. Common Law. 
(No new decisions.) 

3. State Laws. 

(a) In General. 

(b) Workmen's Com- 

pensation Acts. 

4. Territorial Laws. 
(No new decisions.) 

E. Retroactive Effect. 

(No new decisions.) 

IV. Contracts Against and Releases 

From Liability. 

A. In General. 

(No new decisions.) 

B. Contracts Antedating Federal 

Act. 
(No new decisions.) 



♦For text of Act see No. 2 vol. I, p. 395. 



VI. 



C. Contracts Between Express 

(Companies and Employees. 
(No new decisions.) 

D. Contracts Between Pullman 

Company and Employees. 
(No new decisions.) 

E. Contracts With Student Em- 

ployees. 
(No new decisions.) 

F. Contracts With Independent 

Contractors. 
(No new decisions.) 

G. Relief Department Contracts, 
H. Releases of Existing Causes of 

Action. 
I. Stipulations for Notice of In- 
jury. 
(No new decisions.) 

V. What Carriers and Traffic With- 
in Act. 

A. In General. 

B. Carriers of Passengers. 

(No new decisions.) 

C. Terminal Companies. 

(No new decisions.) 

D. Electric Railway Companies. 

E. Carriers Operating Boats. 

F. Logging Roads. ^ 

(No new decisions.) 

G. Lessors and Lessees. 

(No new decisions.) 

What Employees Within the Act. 

A. In General. 

1. Necessity for Eny)loyment 

in Interstate Commerce. 

2. Test of Employment in 

Interstate (Commerce. 

3. Employees of Interstate 

Carriers Engaged in In- 
trastate Commerce. 
(No new decisions.) 

B. Scope of Employment. 

1. What Within. 

2. Injuries Received Without. 

C. Employees Engaged in Orig- 

inal Construction Work. 

1. In General. 

(No new decisions.) 

2. Tracks, Bridges and Tun- 

nels Not Open for Traf- 
fic. 

(No new decisions.) 

3. Buildings. 

(No new decisions.) 

4. Signal Systems. 

(No new decisions.) 

5. Telegraph and Telephone 

Line. 

D. Employees Demolishing Build- 

ings. 
(No new decisions.) 
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E. Employees Engaged in Mainte- 

nance and Repair Work. 

1. In General. 

2. Inspectors. 

3. Bridges. 

4. Signal Systems. 

5. Telegraph Lines. 

(No new decisions.) 

6. Tracks Used for Interstate 

Traffic. 

7. Tracks Used for Interstate 

and Intrastate Traffic. 
(No new decisions.) 

8. Switches and Switchtracks. 

9. Relaying Rails. 

(No new decisions.) 

10. Pumping Plants. 

(No new decisions.) 

11. Work Train Employees. 

(No new decisions.) 

12. Ballasting Tracks. 

(No new decisions.) 

13. Cleaning Up Wrecks. 

14. Handling Old and New 

Rails and Ties. 

15. Removing Snow. 

16. Turntables. 

17. Repairmen Sleeping in 

Bunk Cars. 

(No new decisions.) 

18. Moving Buildings on Cars. 

(No new decisions.) 

19. Repairing Buildings. 

F. Employees Connected with 

Movement of Interstate 
Trains. 

1. In General. 

2. Particular Employees. 

(a) Air Hose Coup- 
lers. 

(No new decisions.) 

(b) Baggage Men. 
(No new decisions.) 

(c) Boat Employees. 

(d) Car Inspectors. 
(No new decisions.) 

(e) Caretaker on Dead 

Engine. 

(No new decisions.) 

( f ) Cinder Pit Cleaner. 

(No new decisions.) 

(g) Coal Dock Hands. 

(h) Coal Miners. 

(No new decisions.) 
(i) Crossing Watch- 
men, 
(j) Deadheading Em- 
ployees. 
(No new decisions.) 
(k) Electric Railway 

Employees. 
(1) Engine Dispatch- 
ers. 
(No new decisions.) 
(m) Express Messen- 
gers. 
(No new decisions.) 



(n) Freight Handlers. 
(No new decisions.) 
(o) Gardeners. 

(No new decisions.) 
(p) Logging Road 
Employees. 
(No new decisions.) 
(q) Pullman Porters. 
(No new decisions.) 
(r) Special Officers, 
(s) Station Agents. 

(No new decisions.) 
(t) Student Employ- 
ees. 
(No new decisions.) 
(u) Yard and Seal 

Qerks. 
(v) Callers. 

(No new decisions.) 
(w) Signal Operators, 
(x) Pumping Plant 
Employees. 
Preparations for Trip. 

(a) In General. 

(b) Making Up Trains. 
(No new decisions.) 

(c) Preparing and In- 
specting Engines. 

(No new decisions.) 

(d) Setting Switches. 
(No new decisions.) 

(e) Leaving Train for 

Private Purposes. 
(No new decisions.) 
Movement of Trains. 

(a) In General. 

(No new decisions.) 

(b) Moving Interstate 
Train on Intra- 
state Portion of 
Journey. 

(No new decisions.) 

(c) Injuries Caused by 

Intrastate Cars. 
(No new decisions.) 

(d) Picking Up and 
Setting Out Intra- 
state Cars. 

(e) Returning with 

Engine and Ca- 
boose after Mov- 
ing Interstate 
Train. 
(No new decisions.) 

(f) Empty Cars. 
(No new decisions.) 

(g) Cooling Hot Box- 
es. 

(No new decisions.) 
Conduct at End of Run. 

(a) In General. 

(b) Switching. 

(No new decisian« * 

(c) Leaving Car- 

rier's Premises 
for Private Pur- 
poses. 
(No new decisipns.) 
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(d) Sleeping in Ca- 
boose at End of. 
Run. 
(No new decisions.) 
6. Termination of Employ- 
ment 

(No new decisions.) 

G. Employees Connected with 
Movement of Intrastate 
Trains. 

1. In (jeneraL 

2. Car Inspectors. 

(No new decisions.) 

3. Trains CTontaining Inter- 

state Traffic 

(No new decisions.) 

4. Picking up and Setting 

Out Cars. . 

5. Empty Cars. 

(No new decisions.) 
H. Moving Cars of Fuel and 

Water. 
I. Employees Engaged in Switch- 
ing. 

1. In (general. 
3. Interstate Cars. 

3. Intrastate Cars. 

4. Empty Cars. 

5. Private Cars. 

(No new^ decisions.) 

6. Cars on Repair Track. 

J. Roundhouse Employees. 
(No new decisions.) 
K. Shop Employees. 

1. In (xeneral. 

2. Repairs in (kneral. 

3. Eiurines or Cars Used in 

Interstate and Intra- 
state (Commerce. 

(No new decisions.) 

4. Empty Cars. 

. (No new decisions.) 
6. Wrecking Cslts. 

(No new decisions.) 
6. Miscellaneous Employees. 

(No new decisions.) 

L. Employees on Way to or from 
Work. 

M. Miscellaneous Employees. 
(No new decisions.) 

Negligence for which Carrier An- 
swerable. 

A. In General. 

B. Employer as Insurer. 

(No new decisions.) 

C. Negligence as Foundation of 

Liability. 

D. Necessity that Injury be Caused 

by Person or Instrumental- 
ity Employed in Interstate 
Commerce. 

E. Accident Attributable to In- 

jured Person's Negligence. 

F. Negligence in General. 

1. In (general. 



2. Insufficient Number of 

Employees. 

3. Instructing Employees. 

(No new decisions.) 

4. Warning of Danger. 

5. Failure to Discover Em- 

ployee's Peril in Time to 
Avoid Accident. 

(No new decisions.) 

6. Failure to Exercise Care 

After Discovering Em- 
ployee's Peril. 

(No new decisions.) 

7. Accidents Which Ordi- 

nary Care CTould Not 
Prevent. 

(No new decisions.) 

8. Rules and Regulations. 

(a) In Creneral. 

(No new decisions.) 

(b) Failure to Pro- 
mulgate. 

(No new decisions.) 

(c) Violation by Car- 

rier or Co-em- 
ployer. 

(d) Violation by In- 
jured Employee. 

(e) Abrogation. 

(No new decisions.) 

9. Orders Negligently Given. 

10. Violation of Orders. 

(No new decisions.) 

11. Violation of Municipal 

Ordinances. 

(No new decisions.) 

12. Negligence of Fellow 

Servants. 

(a) In General. 

(No new decisions.) 

(b) Abolition of Com- 
mon-Law Rule. 

(c) Liability for Neg- 

ligence of. 

13. Concurring Negligence of 

Co-employee and In- 
jured Servant. 

(No new decisions.) 

14. Safe Place. 

(a) In Creneral. 

(b) Tracks. 

(c) Inspection. 

(d) Tracks Close To- 
gether. 

(No new decisions.) 

(e) Structures Near 

Track. 

(f) Cars Not in Clear. 

(g) Failure to Provide 
Derail. 

(No new decisions.) 
(h) Bridges, 
(i) Overhead Ob- 
structions, 
(j) Narrow Freight 
and Roundhouse 
Doors. 
(No new decisions.) 
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(k) Defective Plat- 

forms. 
(No new decisions.) 
(1) Obstructions o n 

Floors. 

SNo new decisions.) 
Pits, 
(n) Ways and Paths. 
15. Defective Appliances and 
Tools. 

(a) In General. 

(b) Engines. 

(c) Cars. 

(d) Machinery. 

(No new decisions.) 

(e) Tools. 

16. Violation of Safety Stat- 

utes. 

(a) In General. 

(No new decisions.) 

(b) Federal Laws. 
(No new decisions.) 

(c) State Laws. 

(No new decisions.) 

17. Movement of Engines and 

Cars. 

(a) In General. 

(b) Orders. 

(No new decisions.) 

(c) Improper Meeting 

Point. 
(No new decisions.) 

(d) Lookout land 
Warning Signals. 

(e) Excessive Speed. 
(No new decisions.) 

(f) Failure to Ob- 
serve Signals. 

(No new decisions.) 

(g) Starting or^Stop- 
ing with Unneces- 
sary Violence. 

(h) Kicking Cars, 
(i) Running Switches. 
(No new decisions.) 
(j) Stopping Train on 
Main Track at 
Meeting Point. 
(No new decisions.) 
(k) Failure of Crew 
of First Train at 
Meeting Point to 
Set Switch. 
(No new decisions.) 

18. Miscellaneous Acts. 

(a) In General. 

(b) Gross Negligence. 
(No new decisions.) 

(c) Use of Wooden 

Coal Cars. 
(No new decisions.) 

(d) Jumping from 

Train in Fright. 

(e) Sportive Acts of 
Employees. 

(No new decisions.) 

(f) Electric Currents. 
(No new decisions.) 



VIII. Proximate Clause. 

A. In General. 

B. Negligence of Fellow Servants. 

C. Defective Appliances. 

1. In (jeneral. 

(No new decisions.) 

2. Engine and Cars. 

(No new decisions.) 

3. Tools. 

(No new decisions.) 

D. Safe Place. 

1. In General. 

2. Cars Not in Clear. 

(No new decisions.) 
. 3. Misplaced Switches. 

(No new decisions.) 

4. Unguarded Machinery. 

(No new decisions.) 

5. Structures and Obstruc- 

tions Near 
Tracks. 
(No new decisions.) 

E. Acts of Injured Employee. 

(No new decisions.) 

F. Movement of Trains. 

1. In General. 

(No new decisions.) 

2. Excessive Speed. 

(No new decisions.) 

3. Failure to Give Warning 

Signals. 

(No new decisions.) 

IX. Assumed Risk. 

A. In General. 

B. Effect of Federal Act on Com- 

mon-Law Rule. 

C. Violation of Safety Statutes. 

1. In General. 
Federal Statutes, 
(ai In. General. 

Safety Appliance 
Act. 

Hours of Labor 
Act. 
(No new decisions.) 
State Statutes. 

(No new decisions.) 

D. What Risks Assumed. 
1. In General. 

Negligence of Employer. 
Negligence of Fellow 

Servants. 
Defective Appliances. 
|a) In General. 
})) Engines and Cars, 
(c) Tools. 
Unsafe Place. 
|a) In General. 
*b) Tracks Close To- 
gether. 
(No new decisions.) 
(c) Absence of Block 
or Other Fixed 
Signals. 
(No new decisions.) 



2. 



(bj 
(c) 



3. 



2. 
3. 

4. 



5. 



(< 
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6. 



7. 



8. 



9. 



10. 



11. 



1*> 



(d) Obstructions Near 
to or Above 
Tracks. 

(e) Obstructed View 
of Switch Signals. 

(No new decisions.) 

(f) Defective Prem- 
ises. . 

(g) Defective Bridges 
and Tracks. 

Movement of Trains and 
Cars. 

(a) In General. 

(b) Excessive Speed. 
(No new decisions.) 

(c) Lookout and 

Warning Signals. 

(d) Passing Trains, 
(e) Failure^ to ob- 
serve Signals. 

(No new decisions.) 
(f) Violent and Unus- 
ual Movements, 
(g) Shunted or 
Kicked Cars. 
(No new decisions.) 
(h) V i o 1 at i o n of 
Rules and Orders. 
(No new decisions.) 
(i) Stepping from 
Train Standing 
on Bridge. 
(No new decisions.) 
(j) Boarding Moving 
Trains. 
(No new decisions.) 
Insufficient Number of 

Employees. 
Unguarded Machinery. 

(No new decisions.) 
Charged Electric Wires. 
(No new decisions.) 
Improper Method of Do- 
ing Work. 
Objects Falling from Pass- 
ing Trains. 

(No new decisions.) 
Acting in Emergency. 



X. Contributory Negligence. 

A. In General. 

B. Effect of Federal Act on Com- 

mon-Law Rule. 

1. In General. 

(No new decisions.) 

2. As Complete Defense. 

3. Compartive Negligence. 

(No new decisions.) 

C. Reduction of Damages for Con- 

tributory Negligence. 

1. In General. 

2. Method of Reduction. 

D. Effect of Violation of Safety 

Statutes. 

i. In Creneral. 

(No new decisions.) 



2. What Statutes Within Act. 

(a) In General. 

(No new decisions.) 

(b) Boiler Inspection 
Act. 

(No new decisions.) 

(c) Hours of Labor 

Act. 
(No new decisions.) 

(d) Safety Appliance 

Act. 
What Amounts to Contributory 
Negligence. 
1. In (general. 

Failure to Inspect. ^ 

(No new decisions.) 
Violation of Rules. 
Knowledge of Danger or 
Defects. 

(No new decisions.) 
Improper Method of Do- 
ing Work. 
Failure to Observe Dan- 



2. 

3. 
4. 



5. 



6. 



ger. 



F. Necessity of Showing Freedom 
from Contributory Negligence. 
(No new decision^.) 

XI. Fellow-Servant Doctrine. 

XII. Last Clear Chance Dochune. 

(No new decisions.) 

XIII. Who Entitled to Benefit of Act. 

A. In General. 

(No new decisions.) 

B. Employees of Carriers Other 

than Defendant. 
(No new decisions.) 

C. In C^ase of Death of Employee. 

1. In General. 

(No new decisions.) 

2. Recovery for Benefit of 

Estate. 

(No new decisions.)' 

3. Recovery by Personal Rep- 

resentative. 

(No new decisions.) 

4. Necessity for Existence of 

Beneficiaries. 

(No new decisions.) 

5. Who Are Beneficiaries. 

(a) In General. 
(No new decisions.) 

[b) Widow. 
Children. 
Parents. 

Brothers and Sis- 
ters. 

(No new decisions.) 

(f) Next of Kin. 
(No new decisions.) 

(g) Aliens. 

(No new decisions.) 

XIV. Survival of Employee's Right of 

Action. 

A. In General. 

(No new decisions.) 



[ 



c) 
(d) 
(e) 
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B. Prior to Amendment. 

(No new decisions.) 

C. Subsequent to Amendment. 

1. Instantaneous Death. 

(No new decisions.) 

2. Conscious Pain and Suf- 

fering. 

3. Election. 

XV. Administration of Decedent's 

Estate. 

A. In General. 

(No new decisions.) 

B. Sole Asset Cause of Action Un- 

der Federal Law. 
(No new decisions.) 

C. Cause of Action Arising in For- 

eign State. 
(No new decisions.) 

D. Collateral Attack. 

(No new decisions.) 

E. Compensation of Personal Rep- 

resentative. 
(No new decisions.) 

XVI. Actions. 

A. In General. 

(No new decisions.) 

B. Transitory Nature. 

(No new decisions.) 

C. Limitations. 

1. In General. 

2. Accrual of Cause of Ac- 

tion. 

(No new decisions.). 

3. Time as Condition. 

4. Time for Bringing Action. 

(No new decisions.) 

5. Excusing Failure to Bring 

Action in Time. 

6. State Laws Saving Rights. 

D. What Law Controls. 

1. Federal. 

2. State or Common Law. 

(a) In (General 

(b) Injury or Death 
of Employee in 
Interstate Com- 
merce. 

(c) Injury or Death 

While Engaged in 
Intrastate Com- 
merce. 
(No new decisions.) 

(d) Recovery by Par- 
ents. 

(e) Nonprej u d i c i a 1 
Submission U n - 
der State Law. 

(f) Recovery Under 

Common Law on 
Denial Under 
Federal Act. 

(g) Recovery Under 
State Workmen's 
Compensation 
Acts. 



3. State Laws Relating to 
Particular Questions. 

(a) In General. 

(b) Appeal and Error. 
(No new decisions.) 

(c) Assumed Risk. 

(d) Contributory Neg- 
ligence. 

(e) Damages. 

(f) Evidence. 

(g) Judgment. 

(No new decisions.) 
(h) Jury, 
(i) Limitations, 
(j) Limiation on 
Amount of Re- 
covery. 

(No new decisions.) 
(k) Negligence. 
(1) Next of kin. 

(No new decisions.) 
(m) Pleading. 

(No new decisions.) 
(n) Survival. 

(No new decisions.) 
(o) Verdict. 

(No new decisions.) 
(p) Witnesses. 

(No new decisions.) 
E. Jurisdiction of Courts. 

1. Federal Courts. 

(a) In (General. 

(No new decisions.) 

(b) Waiver of Defect 
in Jurisdiction. 

(No new decisions.) 

2. State Courts. 

(a^ In General. 

(b) Prior to Amend- 
ment of 19i0. 

(No new decisions.} 

(c) Effect of Amenci- 
ment. 

(No new decisions.) 

(d) Effect of State 
Laws Permitting 
Majority Verdict 

3. Territorial Courts. 

(No new decisions.) 
F. Removal of Causes. 

1. In General. 

(No new decisions.) 

2. Prior to Amendment of 

1910. . 
(No new decisions.) 

3. Since Amendment. 

(a) In Ckneral. 

(b) Grounds. 

(1) In General. 

(2) Action Aris- 
ing Under Law 
of United 
States. 

(No new decisions.) 

(3) Diverse Citi- 

zenship. 

(4) Prejudice o t 
Local Influence 
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(No new decisions.) 

(5) Defendent 
Federal C o r - 
poration. 

(No new decisions.) 

(6) State Law 
Permitting Ma- 
jority Verdict. 

(No new decisions.) 

4. Petition for Removal. 

5. Power of State Court to 

Determine Sufficiency of 
Petition. 

(No new decisions.) 

6. Remand to State Court 

7. Waiver of Wrongful Re- 

moval. 

CNo new decisions.) 
G. Election of Remedies. 

1. In General. 

(No new decisions.) 

2. Between State and Feder- 

al Laws. 

(a) In General. 

(No new decisions.) 

(b) Voluntary Elec- 
tion. 

(No new decisions.) 

(c) Compulsory Elec- 

tion. 
(No new decisions.) 

(d) Action Under 
State Law as 
Election. 

(No new decisions.) 

(e) Waiver and Estop- 

pel. 
(No new decisions.) 

H. Parties 

1. In General. 

(No new decisions.) 

2. Who May Maintain Ac- 

tion for Death. 

(a) In General. 

(No new decisions.) 

(b) Personal Repre- 
sentative. 

(c) Surviving Benefi- 

ciaries. 

(d) Substitution o f 
Personal Repre- 
sentative for Sur- 
viving Benefic- 
iary. 

(No new decisions.) 

(e) Waiver of Mis- 
joinder. 

3. Defendants. 

(a) In General. 

(No new decisions.) 

(b) Joint Tortfeasors. 
(No new decisions.) 

(c) Carrier and Neg- 

ligent Coemploy- 
ees. 

(d) Lessor and Lessee. 
(No new decisions.) 






I. Revivor. 

(No new decisions.) 
J. Pleading. 

1. Declaration or Complaint. 

(a) In General. 

(No new decisions.) 

(b) What Must Be Al- 
leged. 

(1) In (jeneral. 
(No new decisions.) 

;2) Federal Law. 

,3) Employment 
in Interstate 
Commerce. 

(4) Existence of 
Beneficiaries. 

(No new decisions.) 

(5) Pecuniary 
Loss. 

(6) Due Care. 
(No new decisions.) 

(7) N e g a t i V ing 
Assumed Risk 

(No new decisions.) 

(c) Sufficiency. 

(1) In General. 
(No new decisions.) 

(2) To Invoke 
Federal Act. 

(No new decisions.) 

(3) To Show Em- 
plo3rment in 
Interstate 
Commerce. 

(4) To Show Neg- 
ligence. 

(5) To Show De- 
pendency. 

(No new decisions.) 

(6) To Show Acts 
Within Scope 
of Employ- 
ment. 

(No new decisions.) 

(d) Pleading Both 
Federal and State 
Law. 

(1) In (jeneral. 

(2) In Same 
Count. 

(No new decisions.) 

(3) In Separate 
Counts. 

(No new decisions.) 

(4) Requiring Sep- 
aration of or 
More Specific 
Statement. 

(No new decisions.) 

(5) Election. 
(No new decisions.) 

2. Demurrer. 

3. Plea or Answer. 

(a) In (jeneral. 

(b) What Defenses 
Must Be Pleaded. 

(1) In (jeneral. 
(No new decisions.) 
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(2) 
(3) 

(4) 



Assumed Risk. 
Contributory 
Negligence. 
Employment 
in Interstate 
Commerce. 
(No new decisions.) 
(5) Limitations. 

(c) Plea in Abatement. 
(No new decisions.) 

(d) What May be 
Shown Under 
Genera] Denial. 

(No new decisions.) 

(e) Demurrer to Plea 
or Answer. 

(No new decisions.) 

4. Amendments. 

(a) In General. 

(b) Setting Up Fed- 
eral Act. 

(1) In General. 

(2) After Two 
years. 

(c) Alleging Repre- 

sentative Capaci- 

(No new decisions.) 

( d) Averring E x i s - 
tence of Benefic- 
iaries. 

(No new decisions.) 

(e) Conforming t o 

Proof. 

(f) On Appeal. 

(No new decisions.) 

(g) Plea or Answer. 
(No new decisions.) 

5. Departure. 

(No new decisions.) 

6. Pleading Over. 

(No new decisions.) 

7. Striking Pleadings. 

(No new decisions.) 

8. Plea or Answer as Ex- 

press Aider of Defec- 
tive Complaint. 

(No new decisions.) 



XVII. Damages. 



A. In General. 

(No new decisions.) 

B. For Injuries. 

1. In General. 

2. Pain and Suffering. 

3. Aggravation of Injury. 

(No new decisions.) 

4. Expenses. 

5. Loss of Time and Earn- 

ing Power. 

C. For Death. 

1. In General. 

2. Instantaneous Death. 

(No new decisions.) 

3. Loss to Estate. 

(No new decisions.) 

4. Loss Sustained by Widow 

and Children. 



5. lx>ss to Parents. 

6. Mental Anguish. 

(No new decisions.) 

7. Funeral Expenses. 

8. Effect of State Laws Lim- 

iting Amount of Recov- 
ery. 

(No new decisions.) 

D. Mitigation. 

(No new decisions.) 

E. Apportionment. 

F. Reasonableness. 

1. For Personal Injuries. 

(a) In (General. 

(b) Loss of Members. 

(c) Broken Bones. 

(d) Loss of Eyes. 
(No new decisions.) 

(e) Other Permanent 

Injuries. 

2. For Death. 

(a) In General. 

(No new decisions.) 

(b) For Death of Hus- 

band and Father. 

(c) For Death of Son. 

(d) For Conscious 
Pain and Suffer- 
ing. 

(e) For Death of 

Brother. 
(No new decisions.) 

3. Failure to Deduct for 

Contributory N e g I i - 
gence 

(No new decisions.) 

G. Curing Excessive Verdict by 

Remittitur. 
(No new decisions.) 

H. Capacity in Which Fund Held 
by Personal Representative. 
(No new decisions.) 

I. Disposition of Amount Recov- 
ered. 

1. In General. 

2. What Law Governs. 

3. Conflicting Qaims. 

(No new decisions.) 



XVIII. Evidence. 



A. Judicial Notice. 

B. Presumptions. 

1. In General. 

2. Exercise of Due Care. 

(No new decisions.) 

3. Existence of Beneficiaries. 

(No new decisions.) 

4. Injury in Discharge of 

Duties. 

(No new decisions.) 

5. Negligence. 

(a) In General. 

(b) Res Ipsa Loquitur. 

6. Notice of Defects. 

(No new decisions.) 

7. Suppression of Evidence. 

(No new decisions.) 



EMPLOYERS' LIABILITY ACT— FEDERAL 



75 



8. Use of Empty Cars in In- 
terstate Commerce. 
(No new decisions.) 

C. Burden of Proof. 

1. In General. 

2. Appointment of Personal 

Representative. 

(No new decisions.) 

3. Emplojrment in Interstate 

Commerce. 

4. Occurrence of Accident in 

Discharge of Duties. 
(No new decisions.) 

5. Negligence. 

6. Knowledge of Defects. 

7. Assumed Risk. 

8. Contributory Negligence. 

(No new decisions.) 

9. Custom. 

(No new decisions.) 

D. Admissibility of Evidence. 

1. In General. 

2. Admissions. 

3. Alighting from or Board- 

ing Moving Train. 
(No new decisions.) 

4. Circumstantial Evidence. 

5. Conclusions, Opinions and 

Expert Testimony. 

(a) In (jeneral. 

(b) Conclusions. 
(No new decisions.) 

(c) Opinions. 

(No new decisions.) 

(d) Expert Testimony. 

6. Contributory Negligence. 

(No new decisions.) 

7. Customs. 

(No new decisions.) 

8. Damages. 

(a) In General. 

(No new decisions.) 

(b) Character and 
Habits. 

(No new decisions.) 

(c) Dependency. 

(No new decisions.) 

(d) Financial Condi- 
tion. 

(e) Incapacity. 

(No new decisions.) 

(f) Loss of Sense of 

Taste and Smell. 
(No new decisions.) 

(g) Mental Suffering. 
(No new decisions.) 

(h) Physical Suffering. 
(No new decisions.) 
(i) Promotions. 
9. Dying Declarations. 

(No new decisions.) 
10. Expectancy of Life. 

(a) In General. 

(No new decisions.) 

(b) Mortality Tables. 
(No new decisions.) 



E. 



F. 

G. 

H. 
I. 



11. Employment in Interstate 

Commerce. 

12. Fellow Servants. 

(a) In General 

(No new decisions.) 

(b) Competency. 
(No new decisions.) 

(c) Negligence. 

(No new decisions.) 

13. Inspections and Tests. 

(No new decisions.) 

14. Medical Testimony. 

(No new decisions.) 

15. Method o f Performing 

Work. 

16. Parol Evidence. 

(No new decisions.) 

17. Photographs. 

18. Prior and Subsequent Con- 

ditions. 

19. Engagament of or Re- 

marriage of Widow. 
(No new decisions.) 

20. Res Gestae. 

21. Rules. 

(No* new decisions.) 

22. Use of Standard Instru- 

mentalities. 

23. Testimony of Surviving 

Spouse. 

(No new decisions.) 
Weight and Sufficiency. 

1. In General. 

2. Emplo3rment in Interstate 

Commerce. 

3. Cause of Accident. 

4. Negligence. 

(No iTew decisions.) 

5. To Sustain Particular 

Findings. 

(No new decisions.) 

6. To Sustain Verdict. 
Demurrer to Evidence. 

(No new decisions.) 

Scope of Issues. 

(No new decisions.) 

Variance and Failure of Proof. 

Credibility and Conduct of Wit- 
nesses. 



J. Examination of Witnessed. 
(No new decisions.) 



XIX. Trial. 



A. In General. 

1. Consolidation of Actions. 

(No new decisions.) 

2. Physical Examination of 

Plaintiff. 

(No new decisions.) 

3. Exhibition of Injuries. 

(No new decisions.) 

4. Defenses. 

(a) In General. 

(No new decisions.) 

(b) Prior Action. 
(No new decisions.) 
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(c) Settlement with Il- 
legally Appointed 
Administrator. 
(No new decisions.) 

B. Questions for Court. 

1. In General. 

2. Employment in Interstate 

Commerce. 

3. Assumed Risk. 

(No new decisions.) 

4. Contributory Negligence. 

(No new decisions.) 

5. Construction of Rules and 

Orders. 

C. Submitting Case or Questions to 

Jury. 

1. In General. 

(No new decisions.) 

2. Sufficiency of Evidence. 

(a) In General. 

(b) To Take Case to 
Jury. 

(c) To Take Particu- 

lar Questions to 
Jury. 

3. Questions for Jury. 

(a) In General. 

(b) What Law Gov- 
erns. 

(No new decisions.) 

(c) Assumed Risk. 

(d) Capacity to Exe- 
cute Release. 

(No new decisions.) 

(e) Cause of Injury. 

(f) Contributory Neg- 

ligence. 

(g) Custom. 
(No new decisions.) 

[h) Damages, 
i) Defective Appli- 
ances and Tools, 
(j) Defective Ways 

and Premises, 
(k) Dependency. 

(No new decisions.) 
(1) Due Care, 
(ra) Employment in In- 
terstate C o m - 
merce. 
(n) Knowledge of In- 
jured Person's 
Danger. 
(No new decisions.) 
(o) Manner of Load- 
ing Cars. 
(No new decisions.) 
(p) Method of Per- 
forming Work, 
(q) Negligence of Fel- 
low Servants. 
(No new decisions.) 
r) Rules. 

s) Unavoidable Ac- 
cidents. 
(No new decisions.) 
(t) Proximate Cause. 



ii 



! 



(u) Scope of Employ- 
ment 
(No new decisions.) 
(v) Violent and Un- 
usual Movement 
of Cars. 
(No new decisions.) 
(w) Warning of Dan- 
ger. 
(No new decisions.) 
(x) Weight of Testi- 
mony. 

D. View by Jury. 

(No new decisions.) 

E. Instructions. 

1. In General. 

2. Assumed Risk. 

(a) In General. 

(b) Risks of Employ- 
ment. 

(No new decisions.) 

(c) Extraordinary 

Risks. 

(d) Negligence of Em- 

ployer. 

(e) Negligence of Fel- 

low Servants. 
(No new decisions.) 

(f) Knowledge of 

Danger or De- 
fects. 

(g) Violent and Un- 
usual Movement 
of Cars. 

(No new decisions.) 
(h) Violation of Safe- 
ty Statutes. 
(No new decisions.) 

3. Assuming Facts. 

(No new decisions.) 

4. Contracts Against Liabil- 
ity. 

(No new decisions.) 

5. Contributory Negligence. 

(a) In General. 

(No new decisions.) 

(b) Acting in Emer- 
gency. 

(No new decisions.) 

(c) Due Care. 

(No new decisions.) 

(d) Going Between 
Moving Cars. 

(e) Doing Work in 

Improper Man- 
ner. 
(No new decisions.) 

(f) Going into Dan- 
gerous Place. 

(g) Knowledge of 
Danger. 

(No new decisions.) 
(h) Reduction of 

Damages For. 
(i) Curing C)mission 
Instruct by Re- 
mittitur. 
(No new decisions.) 
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6. Damages. 

(a) In General. 
(No new decisions.) 

[b) Personal Injuries, 
c) Contributory Neg- 
ligence. 

(d) Death. 

(e) Apportionment. 
(No new decisions.) 

7. Defective Instrumentali- 

ties. 

(No new decisions.) 

8. Due Care. 

9. Evidence. 

(a) In General. 

(No new decisions.) 

(b) Presumptions and 
Burden of Proof. 

(c) Negligence.- 

(No new decisions.) 

(d) Weight and Suf- 
ficiency. 

(No new decisions.) 

10. Lookout and Warning 

of Danger. 

11. Employment in Interstate 
Commerce. 

12. Knowledge of Danger or 
Defects. 

(No new decisions.) 

13. Method of Performing 
Work. 

(No new decisions.) 

14. Movement of Cars with 
Unnecessary Violence. 

15. Negligence in GeneraL 

(No new decisions.) 

16. Negligence Not Alleged. • 

(No new decisions.) 

17. Negligence of Fellow 
Servants. 

(No new decisions.) 

18. Proximate Cause. 

19. Rules. 

(No new decisions.) 

20. Safe Place. 

21. Scope of Employment. 

(No new decisions.) 

22. Selection of (Competent 
Servants. 

(No new decisions.) 

23. Unavoidable Accidents. 

(No new decisions.) 

24. Violation of Safety Stat- 

utes. 

(No new decisions.) 

25. Curing Error by Supple- 

mental Instructions for 
Remittitur. 

(No new decisions.) 

26. Failure of Jury to Follow- 
Instructions. 

(No new decisions.) 
Nonsuit. 

1. In General. 

2. When Negligence Infer- 
rable. 



3. For Contributory Negli- 
gence. 

(No new decisions.) 

4. As to Portion of Defend- 
ants. 

(No new decisions.) 

5. Action on State Law and 
Employment in Interstate 
Commerce Shown. 

6. Waiver of Motion. 

(No new decisions.) 
G. Directing Verdict. 

1. In General. 

2. Nonemployment in Inter- 
state Commerce. 

3. When Negligence Shown 
or Inferrable. 

4. When Negligence Not 
Shown. 

5. Failure to Show Survivor- 
ship or Dependency. 

6. For Assumed Risk. 

7. For Contributory Negli- 
gence. 

(No new decisions.) 

8. Action on State Law and 
Employment in Interstate 
Commerce Shown. 

9. Action in Name of Bene- 
ficiary. 

(No new decisions.) 
10. Waiver of Motion. 

(No new decisions.) 
H. Argument to Jury. 

(No new decisions.) 
I. Verdict 

1. In General. 

(No new decisions.) 

2. Majority Verdict 

3. Special Issues and Ques- 
tions. 

(No new decisions.) 

4. Apportionment of Dam- 
ages. 

(a) For Pain and Suf- 
fering. 

(No new decisions.) 

(b) Among Beneficiar- 
ies. 

(No new decisions.) 
J. Interest 

(No new decisions.) 
K. Costs. 

(No new decisions.) 
L. Judgment 

(No new decisions.) 
M. New Trial. 

1. In Cxeneral. 

(No new decisions.) 

2. Improper Admission or 
Rejection of Testimony. 

3. Failure to Diminish Dam- 
ages for Contributory Neg- 
ligence. 

(No new decisions.) 

4. Remarriage of Widow. 

(No new decisions.) 
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5. Excessiveness of Verdict 

6. Newly Discovered Evi- 
dence. 

XX. Appeal and Ekror. 

A. To Federal Supreme G)urt. 

1. In General* 

(No new decisions.) 

2. Writ of Error. 

(a) In General. 

(No new decisions.) 

(b) Return Day. 
(No new decisions.) 

(c) To Federal Courts. 
(No new decisions.) 

(d) To Courts of Dis- 
trict of Columbia. 

(e) To State Courts. 

3. Preserving Questions for 
Review. 

(No new decisions.) 

4. What Reviewable. 

(a) In General. 

(b) Employment in In- 
t e 1 state Com- 
merce. 

(No new decisions.) 

(c) Pleading and Prac- 
tice. 

{No new decisions.) 

(d) Admission or Re- 
jection of Testi- 
mony. 

(No new decisions.) 

(e) Weight of Testi- 
mony. 

(No new decisions.) 

(f) Amount of Ver- 

dict. 
(No new decisions.) 

(g) Questions Not 
Raised Below. 

(No new decisions.) 

5. Affirmance or Reversal. 

(No new decisions.) 

B. To Federal Circuit Court of 
Appeals. 

1. In General. 

(No new decisions.) 

2. Writ of Error. 

(a) Parties. 

(No new decisions.) 

(b) Amendment. 
(No new decisions.) 

3. Errors Noticed Without 
Exceptions or Assignments. 

4. Verdict Non Obstante. 

(No new decisions.) 

5. Finality of Judgment. 

(No new decisions.) 

C. Practice in (jeneral. 

1. Preservation of Questions 
for Review. 

(a) In General. 

(b) O b i e c t i ons and 
Exceptions. 

(No new decisions.) 



(c) Assignment of Er- 
ror. 
(No new decisions.) 

2. Appeal From Portion of 
Judgment 

(No new decisions.) 

3. Questions Not Raised Be- 
low. 

4. Estoppel to Raise Ques- 
tions. 

(No new decisions.) 

5. Law of Case. 

(No new decisions.) 

D. Reversible Error. 

1. In General. 

(No new decisions.) 

2. Admission and Rejection 
of Evidence. 

(No new decisions.) 

3. Submission Under State 
or Federal Law. 

4. Instructions. 

5. Verdict and Findings. 

6. Amount of Verdict. 

7. Harmless Error. 

E. Remittitur. 

(No new decisions.) 

F. Affirmance, Reversal and Re- 
mand. 

1. In General. 

(No new decisions.) 

2. Affirmance. 

(No new decisions.) 

3. Reversal 

(No new decisions.) 

4. Remand for New Trial. 



I. VALIDITY. 

A. Act of 1906. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 83. 

(No new decisions.) 

B. Act of 1906. 

See also generally same section Federal 
Ry. Digest, Vol. I, No. 2, pp. 84-86, and 
No. 4, p. 46. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 84, and No. 4, p. 46. 

Constitutionality. 

Under the commerce clause of the Fed- 
eral Constitution of the United States 
Congress may regulate the obligation of 
common carriers and the rights of their 
employees arising out of injuries or death 
while both the carriers and their em- 
ployees are engaged in interstate com- 
merce. New York Central R. Co. v. Win- 
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field, 244 U. S. 147, 61 L. ed.— , 37 Sup. 
Ct Rep. 546, reversing 215 N. Y. 284. 110 
N. E. 614, Ann. Cas. 1916 A. 817, 10 N. 
C. C. A. 916 and 168 App. Div. 351, 153 
N. Y. Supp. 499. 

5. Effect of Conferring Jurisdiction on 

State Courts. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 85. 

Majority verdicts in general ^ in actions 
under Federal Employer's Liability Act, 
see infra VXI, E, 2 (d) and XIX, I, 2. 

Permitting Majority Verdict 

In an action in a state court under the 
Federal Employers' Liability Act a ver- 
dict may be rendered by a majority of the 
jurors less than the full panel, when per- 
mitted by the law of the forum, without 
violating the Seventh Amendment to the 
Federal Constitution preserving the right 
to trial by jury which relates only to ac- 
tions in Federal Courts. Chesapeake & 
Ohio R. Co. V. Shaw, 168 Ky. 537, 182 
S. W. 653, affirmed without opinion 243 
U. S. 626, 61 L. ed.— , 37 Sup. Ct. Rep. 
400. 

The fact that in an action in a state 
court based on the Federal Employers' 
Liability Act, a verdict may, under the 
law of the forum, be rendered by a less 
number of jurors than the whole panel, 
does not render the amendment to sec- 
tion 6 investing Federal and state courts 
with jurisdiction under such statute, ob- 
noxious to the Seventh Amendment to the 
Federal Constitution preserving the right 
to trial by jury. Chesapeake Sc Ohio R. 
Co. V. Kornhoff, 167 Ky. 356, 180 S. W. 
523, writ of error dismissed 242 U. S. 658, 
61 L. ed. — , 37 Sup. Ct. Rep. 17.* 



IL NATURE AND CONSTRUCTION. 

See also generally same section Federal 
Ry. Digest, Vol. I, No. 2, pp. 86-87, and 
No. 4, p. 46. 

A. In GeneraL 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 46. 

Porpose. 

The purpose of the Federal Employers' 
Liability Act was to prescribe a rule ap- 
plicable where employees and employers 
are engaged in something having a direct 
and substantial connection with the oper- 
ation of a railway and not with another 
kind of carriage which is recognized as 
separate and distinct from transporta- 
tion on land and not as a mere adjunct 



thereto. Southern Pacific Co. v. Jen- 
sen, 244 U. S. 205, 61 L. ed. — , 
37 Sup. Ct. Rep. 524, reversing 215 
N. Y. 514, 109 N. E. 600, L. R. A. 1916 
A. 403, Ann. Cas. 1916 B. 276, 9 N. C. 
C. A. 286 

B. Remedial Character. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 86. 

(No new decisions.) 

C. Liberal or Strict Construction. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 86. 

In General. 

The Federal Employers* Liability Act 
is remedial legislation which should be lib- 
erally construed so as to advance the 
remedy given and to correct the evils 
against which the act is directed. Balti- 
more & Ohio R. Co. V. Branson, 128 Md. 
678, 98 Atl. 225, reversed without opinion, 
242 U. S. 623, 61 L. ed.— , 37 Sup. Ct. 
Rep. 244. 

The Federal Employers' Liability Act 
should be liberally construed as to the 
inclusion of its beneficiaries in order to 
effect the remedial purpose of the act, 
notwithstanding that it is in derogation of 
the common law. Balch v. Chicago, Mil- 
waukee & St. Paul R. Co., 90 Wash. 47, 
155 Pac. 422, writ of error dismissed 242 
U. S. 616, 61 L. ed. — , 37 Sup. Ct. Rep. 211 

D. Construction of Words and Phrases. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 86. 

'^Suffering Injury," 

The words "suffering injury," as used 
in section 1 of the Federal Employers* 
Liability Act, are not to be given a re- 
stricted meaning so as to confine them to 
injuries attended with force or violance. 
Baltimore & Ohio R. Co. v. Branson, 128 
Md. 678, 98 Atl. 225, reversed without op- 
inion 242 U. S. 623, 61 L. ed.— , 37 Sup. 
Ct. Rep. 244. 

£. Construction by State Courts. 

See also same section Federal Ry. Digest. 
Vol. I, No. 2, p. 87. 

Following Federal Decisions. 

The decisions of the Supreme Court of 
the United States construing the Federal 
Employers' Liability Act are binding on 
both the Federal and State courts. Walker 
V. Iowa Central R. Co., 241 Fed. 395; 
Castonguay v. Grand Trunk R. Co., — Vt. 
—, 100 Atl. 908. 
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The construction placed on the Federal 
Employers' Liability Act by the Supreme 
Court of the United States is binding on 
a state court. Chesapeake & Ohio R. Co. 
V. KornhoflF, 167 Ky. 363, 180 S. W. 523, 
writ of error dismissed 242 U. S. 658, 61 
L. ed.— , 37 Sup. Ct. Rep. 17; Ft. Worth 
& Rio Grande R. Co. v. Bird, — Tex. 
Civ. App.— , 196 S. W. 697. 

The common law as interpreted and 
applied by the Supreme Court of the 
United States, is binding on state courts 
in actions founded on the Federal Em- 
ployers* Liability Act. Robie v. Boston 
& Maine R, Co., — Vt.— , 100 Atl. 925. 

The decisions of the Federal Courts 
furnish the exclusive rules of substantive 
law applicable to actions based on the 
Federal Employers' Liability Act. Man- 
ning V. Chicago Great Western R. Co., 
135 Minn. 229, 160 N. W. 787, certiorari 
denied 243 U. S. 643, 61 L. ed. — , 37 Sup. 
Ct. Rep. 405. 

The decisions of state courts as to the 
application of the Federal Employers' Lia- 
bility Act to any particular case must 
yield to the decisions of the Supreme 
Court of the United States. Mayers v. 
Union R. Co., 256 Pa. 487, 100 Atl. 967, 
certiorari denied 243 U. S. 656, 61 L. 
ed.—- , 87 Sup. Ct. Rep. 482. 

In construing the Federal Employers' 
Liability Act, state courts must follow the 
decisions of the Federal courts. Smith 
V. Lusk, — Mo. App. — , 198 S. W. 434. 



III. OPERATION. 

See also generally same section Federal 
Ry. Digest, Vol. I, No. 2,. pp. 87-88; No. 
3, p. 129, and No. 4, p. 46. 

A. In General 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 87. 

(No new decisions.) 

B. Territorial Extent 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 87, and No. 4, p. 46. 

(No new decisions.) 

C. Exclusiveness of Remedy. 

See also same section Fedeial Ry. Digest, 
Vol. I, No. 2, p. 87, and No. 3, p. 129. 

In General. 

The Federal Employers' Liability Act 
establishes a rule or regulation which is 
intended to operate uniformly in all states 
with respect to interstate commerce, in 
which field it is paramount and exclusive. 



Erie R. Co. v. Winfield, 244 U. S. 170, 61 
L. ed. — , 37 Sup. Ct. Rep. 656, reversing 88 
N. J. L. 619, 96 Atl. 394. 

D. E£Fect on Particular Laws. 

See also generally same section Federal 
Ry. Digest, Vol. I, No. 2, pp. 88-90, 
No. 3, p. 129, and No. 4, p. 46. 

3. State Laws. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 89, No. 3, p. 129, and 
No. 4, p. 46. 

Application generally of state laws to ac- 
tions under Federal Employers' Liabil- 
ity Act, see infra XVI, D, 2, 3. 

Effect of state laws saving rights of ac- 
tion, see infra XVI, C, 6. 

Parent's common-law right of action for 
injury to child, see infra XVI, D, 2, (d). 

Recovery under state or common law, see 
generally infra XVI. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 89, No. 3, p. 129, and 
No. 4, p. 46. 

Superseding Effect of Federal Act. 

When Congress by the Federal 
Employers' Liability Act acted upon 
the liability of common carriers 
and the rights of their employees 
arising out of injuries sustained by 
the latter while both of them are en- 
gaged in interstate commerce, all state 
laws covering the same field were of nec- 
essity superseded by reason of the suprem- 
acy of the national authority. New York 
Central R. Co. v. Winfield, 244 U. S. 147, 
61 L. ed. — , 37 Sup. Ct. Rep. 546, revers- 
ing 216 N. Y. 284, 110 N. E. 614, Ann. 
Cas. 1916 A. 817, 10 N. C. C. A. 916, and 
168 App. Div. 351, 153 N. Y. Supp. 499. 

State laws on the same subject were 
superseded by the Federal Employers' 
Liability Act. Denver & Rio Grande Co. 
V. Wilson, —Colo.—, 163 Pac. 857; Klein- 
gunther v. Philadelphia & Reading Ry. Co., 
25 Pa. Dist. Ct. 425; Robie v. Boston & 
Maine R. Co,, — Vt. — , 100 Atl. 925. 

(b) Workmen's Compensation Act, 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 90. 

Recovery under State Workmen's Com- 
pensation Acts, see generally XVI, D, 
2 (g). 

E. Retroaction Effect. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 90. 

(No new decisions.) 
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IV. CONTRACTS AGAINST AND 
RELEASES FROM LIABILITY. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 91-94, No. 3, 
p. 129, and No. 4, p. 46. 

A. In GeneraL 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 91. 

(No new decisions.) 

B. Contracts Antedating Federal Act 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 91. 

(No new decisions.) 

C. Contracts Between Express Compan- 

ies and Employees. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 91. 

(No new decisions.) 

D. Contracts Between Pullman Company 

and Employees. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 91. 

(No new decisions.) 

E. Contracts With Student Employees. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 91. 

(No new decisions.) 

F. Contracts With Independent Contrac- 
tors. 

See also same section Federal Ry. Digest. 
Vol. I, No. 2, p. 91. 

(No new decisions.) 

G. Relief Department Contracts. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 91, and No. 3, p. 129. 

Actions on Relief Benefit Contracts. 

— Recovery Under Federal Law as Bar. 

A judgment under the Federal Employ- 
ers' Liability Act in favor of an employee 
is not a bar to a subsequent action by him 
on a contract with a carrier for the pay- 
ment of indemnity for disabilities, based 
on the retention of a fixed amount of 



the employee's monthly wages, where 
the contract does not purport to re- 
lease the carrier from liability for inju- 
ries due to its negligence, since section 5 
of the act confers the right to set off only 
when the contract provides for such re- 
lease. McAdow V. Kansas City W. R. 
Co., — Kan. —, 164 Pac. 177. 

Benefits cannot be recovered from a 
railway relief association after the sat- 
isfaction of a judgment in ^favor of the 
claimant in an action against a carrier 
under the Federal Employers' Liability 
Act for the death of an employee, where 
the benefit certificate provided that the 
judgment in a suit against the employer 
'should preclude any claim on the relief 
fund. Getkin v. Pennsylvania R. Co., 
— Pa. — , 102 Atl. 506, certiorari denied 
245 U. S. —, 62 L. ed. — , 38 Sup. Ct. 
Rep. 61. 

Setting Off Payments. 

The amount paid an injured employee 
by a carrier under a contract of indemnity 
based on the retention by the latter of a 
stated portion of the employee's monthly 
wage, cannot, under section 5 of the Fed- 
eral Employers' Liability Act, be set off in 
an action based on such law, where the 
a^rreement does not purport to relieve the 
carrier from liability for injuries due to 
its negligence. McAdow v. Kansas City 
W. R. Co.,— -Kan.— , 164 Pac. 177. 

A railway company may set off against the 
demand of the plaintiff in an action founded 
on the Federal Employers' Liability Act, 
the amount of benefits paid him from a 
railway relief fund to the extent of the 
defendant's contributions thereto, al- 
though such payment is not a full defense 
to the action. Getkin v. Pennsylvania R. 
Co., — Pa. — , 102 Atl. 506, certiorari de- 
nied 245 U. S. — , 62 L. ed. — , 38 Sup. Ct. 
Rep. 61. 

H. Release of Existing Cause of Action. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2. pp. 93-94, No. 3, p. 130, 
and No. 4, p. 46. 

Settlement by Injured Employee With 
negligent Coemployee. 

A settlement with and release of a negli- 
gent foreman from liability for injuries re^ 
ceived by a railway employee is not a 
defense to an action against the railway 
company under the Federal Employee's 
Liability Act. Guy v. Cincinnati Northern 
R. Co., — Mich. — , 166 N. W. 667. 

I. Stipulations For Notice of Injury. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 94. 
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Validity. 

A condition of a contract of employ- 
ment with a railway company by which 
a servant was required, within 30 days 
after receiving an injury, to give the car- 
rier written notice of his claim, stating 
the particulars of his injury and the 
amount of his claim, and providing that 
failure to do so should bar any action 
for his injuries, is rendered void with 
respect to an injury to an employee en- 
gaged in interstate commerce, by section 
5 of the Federal Employers' Liability 
Act, which prohibits all contracts en- 
abling carriers to escape the liability 
created by such act. Panhandle & Santa 
Fe R. Co. v. Brooks, — Tex. Civ. App. — , 
199 S. W. 665. 



V. WHAT CARRIERS AND TRAFFIC 
WITHIN ACT. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 94-96, No. 3, 
p. 120, and No. 4, p. 47. 

A. In QeneraL 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 94, No. 3, p. 130, and 
No. 4, p. 47. 

Intersecting Carriers As Employers of 
Signal Men. 

Where a carrier, on constructing a rail- 
way crossing over the tracks of the de- 
fendant company, by contract and statute 
assumed the expense of operating the sig- 
nal system, an interlocker operator was an 
employee of the defendant company with- 
in the meaning of the Federal Employers' 
Liability Act, although his wages were 
paid by the other company, since his 
duties were performed for the benefit of 
the defendant in the discharge of its pub- 
lic duties as a common carrier. Atlantic 
Coast Line R. Co. v. Tredway, — Va. — 93 
S. E. 560, certiorari denied 245 U. S. — , 
62 L. ed. — , 38 Sup. Ct. Rep. 191. 

Carrier Transporting Mail. 

A carrier is engaged in interstate com- 
merce within the meaning of the Federal 
Employers' Liability Act, while trans- 
porting the United States mail under a 
contract with the government. Zenz v. 
Industrial Accident Commission, — Cal. 
— , 168 Pac. 364. 

B. Carriers of Passengers. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 95. 

(No new decisions.) 



C. Terminal Companies. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 95. 

(No new decisions.) 

D. Electric Railway Companies. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 95, and No. 4, p. 47. 

When Within Federal Act. 

An electric railway company operating 
a trolley liiie between the District of Co- 
lumbia and a point in another state, is a 
common carrier by rail within the mean- 
ing of the Federal Employers* Liability 
Act. Washington Railway & Electric Co. 
V. Scala, 45 App. D. C. 484, afHrmed 244 
U. S. 630, 61 L. ed.— , 37 Sup. Ct. Rep. 
654. 

A railway corporation having the power 
of eminent domain and owning and op- 
erating an electric railway line from a 
point in the District of Columbia to a 
point in another state, which was con- 
structed partly on a private right of way 
and which carried passengers for hire, is a 
common carrier by railroad within the 
meaning of the Federal Employers' Liabil- 
ity Act. Washington Railway & Electric 
Co. V. Scala, 244 U. S. 630, 61 L. ed. — , 
37 Sup. Ct. Rep. 654, affirming 45 App. D. 
C. 484. 

An electric interurban railway lying 
wholly within one state is engaged in in- 
terstate commerce within the meaning of 
the Federal Employers' Liability Act, 
where, on through bills of lading, it re- 
ceives and transports interstate package 
freight in connection with another electric 
railway company. Cholerton v. Detroit, 
Jackson & Chicago R. Co., — Mich. — , 
165 N. W. 606. 

E. Carriers Operating Boats. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 95, and No. 4, p. 47. 

In General. 

By enacting the Federal Employers' Lia- 
bility Act Congress did not intend to 
change long established rules applicable 
to maritime matters merely because the 
ocean going vessels concerned happen to 
be owned and operated by carriers which 
are also engaged as carriers by rail, and 
the word "boats" in such law refers to 
vessels which may properly be regarded 
as in substance but a part of a railway 
extension or equipment as understood and 
apprehended in common practice. South- 
ern Pacific Co. V. Jensen, 244 U. S. 205, 
61 L. ed. — f 37 Sup. Ct. Rep. 524, re- 
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versing 215 N. Y. 514, 109 N. E. 600, L. R. 
A. 1916 A. 403, Ann. Cas. 1916 B. 276, 9 N. 
C. C A. 286. 

F. Logging Roads. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 96, and No. 3, p. 130. 

(No new decisions.) 

G. Lessors and Lessees. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 96. 

(No new decisions.) 



VI. WHAT EMPLOYEES WITHIN 

ACT. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 96-122, No. 3, 
pp. 130-135, and No. 4, p. 47. 

A. In General. 

See also same section Federal Ry. Digest, 
Vol. I. No. 2, p. 96, No. 3, p. 130, and 
No. 4, p. 47. 

1. Necessity for Employment in Inter- 
state Commerct. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 96, and No. 3, p. 130. 

In General. 

In order to permit a recovery under the 
Federal Employers* Liability Act it must 
appear that both the defendant and an 
employee were engaged in interstate com- 
merce at the time the latter was injured 
or killed. Walker v. Iowa Central R. 
Co., 241 Fed. 395. 

Both a carrier and employee must be 
engaged in interstate commerce at the 
time of the latter's injury or death in or- 
der to permit a recovery therefor under 
the Federal Employers* Liability Act. 
Louisville & Nashville R. Co. v. Blanken- 
ship, — Ala. — , 74 So. 960. 

A carrier must be actually engaged in 
interstate commerce, and an employee, 
at the time of his injury or death, must 
be rendering such services to the former 
as enable or facilitate such commerce in 
order to permit a recovery under the Fed- 
eral Employers* Liability Act. Louisville 
& Nashville R. Co. v. Blankenship, — Ala. 
— . 74 So. 960. 

An employee who receives an injury 
while engaged in interstate commerce or 
in doing that which is so intimately con- 
nected with such commerce as to be prac- 
tically a part thereof, is within the protec- 



tion of the Federal Employers' Liability 
Act. Geer v. St. Louis, San Francisco & 
Texas R. Co., —Tex.—, 194 S. W. 939, 
affirming —Tex. Civ. App.— , 149 S. W. 
1178. 

An injured railway employee cannot re- 
cover under the Federal Employers* Lia- 
bility Act when it does not clearly appear 
that the services in which he was engaged 
at the time he was injured so related 
to interstate commerce as to bring the 
action within the terms of the Federal 
law. Mathews v. Alabama Great South- 
ern R. Co., — Ala. — , 76 So. 17. 

A laborer employed in the repair shops 
of an interstate railway cannot recover 
under the Federal Employers* Liability 
Act for injuries which were received while 
he was engaged in performing a work 
which did not pertain to interstate com- 
merce. Washington, Baltimore & An- 
napolis Electric R. Co. v. Owens, — Md. 
— , 101 Atl. 532. 

The Federal Employers' Liability Act 
does not govern an action for injuries to 
an employee of an interstate railway, 
where there is no evidence tend- 
ing to show whether he was employed in 
interstate or intrastate commerce at the 
time he was injured. Terry v. Southern 
Pac. Co., — Cal. — , 169 Pac. 86. 

Dead Engines. 

That dead engines were instrumentali- 
ties of interstate commerce is not shown 
in an action for injuries to. a switchman 
so as to invoke the Federal Employers' 
Liability Act, by evidence that such en- 
gines had been previously used to haul 
"through trains" without showing that 
they crossed the state lines. Stapleton 
V. Chicago, Burlington & Quincy R. Co., 
— Neb.—, 162 N. W. 644. 

2. Test of Emplosmient in Interstate 

Commerce. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 98, and No. 3, p. 130. 

In General. 

An employee is within the Federal Em- 
ployers* Liability Act when injured in a 
service immediately productive of the 
maintenance or repair or intimately con- 
nected with essential and indispensible 
features of interstate commerce, such as 
the repair of a track over which such 
commerce is being moved or is to be 
moved in the course of a carrier's business. 
Louisville & NasnvilU R. Co. v. Blank- 
enship, — Ala. — , 74 So. 960. 

When an employer is engaged in inter- 
state commerce the specific labor in which 
an employee is engaged at a given time takes 
its character as a part of intrastate or in- 
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terstate commerce, within the meaning of 
the Federal Employers' Liability Act, not 
from the nature of the specific work but 
from its relation to interstate commerce. 
Bolch V. Chicago, Milwaukee & St. Paul 
R. Co., 90 Wash. 47, 155 Pac. 422, writ of 
error dismissed 242 U. S. 616, 61 L. ed. — , 
37 Sup. Ct. Rep. 211. 

A person is engaged in interstate com- 
merce, within the meaning of the Federal 
Employers' Liability Act, where he is in- 
jured while performing any work having 
for its immediate object in whole or in 
part the keeping of a railway track in 
condition for use by interstate trains ac- 
cording to their established schedules, 
since his work has such a close and direct 
relation to interstate transportation as to 
be practically a part thereof. Southern P. 
Co. V. Industrial Accident Board, — Cal. 
— , 161 Pac. 1139, certiorari denied 244 U. 
S. 653, 61 L. ed. — , 37 Sup. Ct. Rep. 652. 

The test of employment in interstate 
commerce within the meaning of the Fed- 
eral Employers' Liability Act, is whether 
an employee, at the time of his injury or 
death, was engaged in interstate trans- 
portation or in work so closely related 
thereto as to be practically a part thereof. 
Roush V. Baltimore & Ohio R. Co., 243 
Fed. 712. 

The Federal Employers' Liability Act 
does not govern an action for an in- 
jury to a railway employee, merely be- 
cause the greater amount of business of 
the employer is interstate. Terry v. South- 
ern Pac. Co., — Cal.— , 169 Pac. 86. 

B. Scope of Employment 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 98, and No. 3, 
J). 130. 

1. What Within. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 99 and No. 3, p. 130. 

Employee on Way from Tool Shanty With 
Tools. 

It cannot be said as a matter of law, in 
an action under the Federal Employers' 
Liability Act, that at the time a car in- 
spector was injured he was in a place his 
duties did not take him, where, while on 
his way with tools' from a tool shanty to 
repair a car 600 feet away, he was injured 
when he attempted to board moving cars 
to ride to his work. Illinois Central R. 
Co. V. Skinner, — Ky. — , 197 S. W. 552. 

2. Injuries Received Without. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 100. 



Rescuing Person From Danger. T' 

A recovery was denied under the Fed- 
eral Employers' Liability Act for the death 
of an engine watchman who left his post 
and was struck and killed by an intrastate 
train while he was attempting to rescue a 
third person from danger. Hardy v. At- 
lanta & West Point R. Co., — Ga. App. — , 
93 S. E. 18. 

C. Employees Engaged in Original Con- 
struction Work. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 100-102, No. 
3, p. 131, and No. 4, p. 47. 

5. Telegraph and Telephone Lines. 

Telephone Lines. 

A lineman in the employ of an inter- 
state railway company, who was engaged 
nearly all the time in constructing or 
repairing telegraph and telephone wires 
used for conveying necessary messages 
for the safe and expeditious movement of 
both interstate and intrastate trains, was 
within the Federal Employers' Liability 
Act, where he was injured while stringing 
a wire for a new telephone line between a 
station and a box office of another road 
for use of the employees of the connect- 
ing lines in moving interstate cars be- 
tween them. Collins v. Michigan C. * R. 
Co., —Mich.—, 169 N. W. 535. 

D. Employees Donolishing Buildings. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 102. 

(No new decisions.) 

E. Employees Engaged in Maintenance 
and Repair Work. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 102-106, No. 3, 
p. 131, and No. 4, p. 46. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 102, and No. 4, p. 47. 




Moving Materials for Repairs. 

A trainman is engaged in interstate 
commerce within the meaning of the Fed- 
eral Employers* Liability Act, while op- 
erating a train conveying materials to an 
intrastate point for use in repairing and 
improving an interstate railroad. Warren 
V. Jackson, 204 111. App. 576. 

Employee Making Cement Moulds For 
Retaining Walls. 

A carpenter was not engaged in inter- 
state commerce within the meaning of the 
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Federal Employers' Liability Act, when 
his eye was injured by sawdust which 
blew from a frame he was making on the 
right of way and into which concrete was 
to be subsequently poured for a retaining 
wall for an interstate railway track. Dick- 
inson V. Industrial Board, 280 111. 342, 117 
N. E, 438. 

Peeling Bark From Cross Ties. 

A section hand who was injured while 
engaged in peeling the bark from cross- 
ties which were to be subsequently used 
in repairing an interstate railway track, 
was not within the protection of the Fed- 
eral Employers' Liability Act. Karras v. 
Chicago & Northwestern R Co., 165 Wis. 
578, 162 N. W. 923. 

8. Inspectors. 

See also same section Federal Ry. Digest. 
Vol. I, No. 2, p. 102. 

Section Hand Inspecting Track. 

A section hand was within the protec- 
tion of the Federal Employers* Liability 
Act where he was killed while inspecting 
an interstate railway track and gather- 
ing up old rails from the side thereof. 
Denver & Rio Grande R. Co. v. DeVekam, 

— Colo. — , 165 Pac. 254. 

3. Bridges. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 102. 

Repairing Bridge. 

An employee is engaged in interstate 
commerce within the meaning of the Fed- 
eral Employers* Liability Act, when in- 
jured while repairing a bridge on the line 
of an interstate railway over which in- 
terstate traffic is carried. Cincinnati, New 
Orleans & Texas Pacific R. Co. v. Hall, 

— C. C .A.—, 243 Fed. 76. 

Painting Bridge. 

An employee engaged in painting a rail- 
road bridge used for interstate traffic, is 
within the protection of the Federal Em- 
ployers' Liability Act. Louisville & Nash- 
ville R. Co. V. Netherton, — Ky. — , 193 
S. W. 1035. 

4. Signal Systems. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 103. 

Employee Repairing. 

An employee who was killed while in 
the discharge of his duty of repairing and 
keeping in order switches, signals, targets 
and telephones which controlled the move- 
ment of interstate trains, was engaged in 



interstate commerce within the meaning of 
the Federal Employers' Liability Act. 
Williams v. Western & Atlantic R. Co., — 
Ga. App. — , 93 S. E. 555. 

6. Tracks Used for Interstate Traffic. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 103, No. 3, p. 131, and 
No. 4, p. 47. 

In General 

An employee is engaged in interstate 
commerce within the meaning of the Fed- 
eral Employers' Liability Act, when killed 
or injured while repairing and making 
safe a track of the main line of an in- 
terstate railway. Louisville & JMashville 
R. Co. v. Blankenship, — Ala. — , 74 So. 
960. 

A person is engaged in interstate com- 
merce, within the meaning of the- Federal 
Employers' Liability Act, where he is in- 
jured while performing any work having 
for its immediate object in whole or in 
part the keeping of a railway track in con- 
dition for use by interstate trains accord- 
ing to their established schedules, since his 
work has such a close and direct relation 
to interstate transportation as to be prac- 
tically a part thereof. Southern P. Co. v. 
Industrial Accident Board, — Cal. — , 161 
Pac. 1139 certiorari denied 244 U. S. 653, 
61 L. ed. — , 37 Sup. Ct. Rep. 652. 

Section Hand Assisting Surveyor. 

A section man was within the protection 
of the Federal Employers* Liability Act 
where he was struck and killed by a 
train while he was assisting a road en- 
gineer in surveying and setting stakes 
with a view of improving a curve in the 
main track of an interstate railway, al- 
though such improvement was never made. 
Southern R. Co. v. McGuin, — C. C. A. — , 
240 Fed. 649, certiorari denied 244 U. S. 
654, 61 L. ed.— , 37 Sup. Ct. Rep. 652. 

Employee on Way to Unload Ties. 

A section hand who, just previous to his 
injury, was employed in "smoothing" a 
track regularly used for interstate traffic, 
and who was hurt while going to a place 
designated by his foreman in order to un- 
load ties that were to be used in such 
track, was within the protection of the 
Federal Employers* Liability Act, since 
his work was necessary to the mainten- 
ance and repair of an instrumentality of 
interstate commerce. Louisville & Nash- 
ville R, Co. V. Williams, — Ky. — , 194 
S. W. 920. 

Employee Loading Sand. 

A day laborer who was engaged in load- 
ing sand and gravel upon cars for use in 
the repairs at various points on an in- 
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terstate railway line, was not engaged in 
interstate commerce within the meaning of 
the Federal Employers' Liability Act. Ya- 
zoo & Mississippi Valley R. Co. v. Hous- 
ton, — Miss. — , 75 So. 690. 

Employee Ditching Road >Bed. 

An employee is within the Federal Em- 
ployers' Liability Act where he was in- 
jured while engaged in improving the 
main track of an interstate railway and 
rendering it more safe and permanent by 
ditching and excavating beside it. Louis- 
ville & Nashville R. Co. v.Blankenship, — 
Ala. — , 74 So. 960. 

8. Switches and Switch Tracks. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 104 and No. 3, p. 131. 

Repairmen. 

An employee whose duty it is to keep in 
order switches and signals which control 
the movements of interstate trains, is 
within the protection of the Federal Em- 
ployers' Liability Act. Williams v. West- 
ern & Atlantic R. Co., — Ga. App. — , 93 
S. E. 555. 

An employee who was injured while 
carrying a cross-tie to repair a spur track 
for use by a carrier in interstate com- 
merce, and which track was then and there 
to be immediately used by an interstate 
train which was within the block, was 
within the protection of the Federal Em- 
ployers' Liability Act. Cherry v. Atlantic 
Coast Line R. Co., — N. C. — , 93 S. E. 783. 

Private Tracks. 

An employee of an intrastate railway 
who was injured while running a hand 
car on a privately owned spur track which 
the carrier maintained at the expense of 
the owner, was not engaged in interstate 
commerce within the meaning of the Fed- 
eral Employers' Liability Act, although 
interstate freight was hauled over the 
spur. Liberti v. Staten Island R. Co., 
— App. Div.-— , 167 N. Y. Supp. 478. 

13. Cleaning Up Wrecks. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 105. 

In General. 

A member of a wrecking crew employed 
by an interstate carrier is within the Fed- 
eral Employers' Liability Act where he 
received fatal injuries while engaged in 
removing a wreck of an interstate freight 
train and opening up a track used to 
carry both interstate and intrastate traf- 
fic. Denver & Rio Grande R. Co. v. 
Wilson, — Colo. — , 163 Pac. 857. 



Member of Wreck Crew on Way to Re- 
port for Duty. 

An employee who was struck by a train 
as he was on his way to report for duty 
to go to a wreck to clear an interstate 
track of a derailed car which was mov- 
ing in interstate commerce, was within 
the Federal Employers' Liability Act. In 
re Maroney, — Ind. App. — , 118 N. E. 134. 

Falling Over Obstruction Beside Track. 

An employee of an interstate railway 
company was engaged in interstate com- 
merce within the meaning of the Federal 
Employers' Liability Act where, while 
carrying blocks for use in jacking up and 
replacing a car on a track in order to clear 
an interstate line^^ he was injured when 
his foot struck a large clinker lying on 
the roadway and as he stumbled he fell 
over an old cross-tie which was over- 
grown with grass and weeds, and was in- 
jured. Southern R. Co. v. Puckett, 244 
U. S., 571, 61 L. ed. — , 37 Sup. Ct. Rep. 
703, affirming 16 Ga. App. 551, 85 S. E. 
809. 

14. Handling New or Old Rails and Ties. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 105, and No. 3, p. 131. 

Gathering Rails From Right of Way. 

A section hand was within the protec- 
tion of the Federal Employers* Liability 
Act where he was killed while inspecting 
an interstate railway track and in gather- 
ing up ol.d rails from the side thereof, ir- 
respective of whether such rails came from 
such track. Denver & Rio Grande R. Co. 
V. DaVekkam, —Colo.—, 165 Pac. 254. 

Storing Rails and Ties. 

A section hand was not engaged in in- 
terstate commerce within the meaning of 
the Federal Employers* Liability Act, 
where he was injured while stacking near 
a tool house for future use in an inter- 
state railway track, cross-ties which had 
been unloaded on the right of way the 
morning of the accident. Missouri, Kan- 
sas & Texas R. Co. v. Watson, — Tex. 
Civ. App.—, 195 S. W. 1177. 

A trackman who was injured while stor- 
ing new rails in a pit between the tracks 
of an under water tunnel used almost ex- 
clusively for interstate traffic, is not with- 
in the Federal Employers' Liability Act, 
since it is the actual employment or use 
of the rails at the moment of injury that 
is the test of the applicability of the 
Federal law. Hudson & Manhattan R. 
Co. V. lorio, — C. C. A. — , 239 Fed. 865. 

Unloading Cross-Ties. 
A section hand who was injured while 
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unloading from a car cross-ties which were 
intended for use in repairing the main 
track of an interstate railway, was engaged 
in interstate commerce, within the mean- 
ing of the Federal Employers' Liability 
Act. Godby v. Wilson, 203 111. App. 612. 

A finding of employment in interstate 
commerce, within the meaning of the 
Federal Employers* Liability Act, is war- 
ranted where a section hand was injured 
while unloading cross-ties from a car 
which came from another state billed to 
the carrier's tie distributing agent, who, 
by endorsement on the original bill of lad- 
ing, forwarded the car directly to the sec- 
tion foreman at an intrastate point where 
the accident happened. Godby v. Wilson, 
203 111. App. 612. 

15. Removing Snow. 

Employee killed while on way to shelter 
after cleaning snow from tracks, see 
infra VI, L. 

From Interstate Tracks. 

A judgment for the plaintiff was sus- 
tained in an action founded on the Fed- 
eral Employers' Liability Act, for injuries 
received by an employee while cleaning 
snow from interstate tracks by being 
struck by a snow plow of the approach 
of which no warning was given. Morata 
V. Oregon-Wash. R. &. N. Co., — Oreg. — , 
17(r Pac. 291. 

16. Turntables. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 106. 

Making Repairs. 

An engine which had just been detached 
from an interstate train was still engaged 
in interstate commerce within the mean- 
ing of the Federal Employers' Liability 
Act, where an employee, while repairing 
a turntable, was injured by the negligent 
movement of the locomotive as it was be- 
ing turned on the table preparatory to en- 
tering a roundhouse. Chesapeake & Ohio 
R. Co. V. Kornhoff, 167 Ky. 353, 180 S. W. 
533, writ of error dismissed 242 U. S. 658, 
61 L. ed. — , 47 Sup. Ct. Rep. 17. 

An employee may .recover under the 
Federal Employers' Liability Act for in- 
juries received while repairing a turn- 
table on which engines used in both inter- 
state and intrastate commerce were turned, 
as the result of the negligent operation 
of the table while turning a locomotive 
which had just completed a trip with an 
interstate train. Chesapeake & Ohio R. 
Co. v. Kornhoff, 167 Ky. 353, 180 S. W. 
.'523, writ of error dismissed 242 U. S. 
658, 61 L. ed. — , 37 Sup. Ct. Rep. 17. 



19. Repairing Buildings. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 131. 

Roundhouse. 

An employee who was injured while re- 
pairing the wall of a roundhouse in which 
engines employed in interstate commerce 
were housed, inspected and repaired, was 
not within the protection of the Federal 
Employers* Liability Act, since he was 
not engaged in such commerce. Caston- 
guay V. Grand Trunk R. Co., — Vt. — , 
100 Atl. 908. 

Coal Pockets or Chutw. 

A foreman of carpenters was not within 
the Federal Employers' Liability Act 
when killed by a car of lumber which was 
being moved in a railway yard for his use 
in repairing a coal chute at which both 
interstate and intrastate engines were 
coaled. Kelley v. Pennsylvania R. Co., 
— C. C. A.—, 238 Fed. 95. 

A carpenter who was killed while re- 
pairing a coal pocket which was used 
from time to time in coaling engines en- 
gaged in both interstate and intrastate 
traffic as desired, was not within the pro- 
tection of the Federal Employers* Lia- 
bility Act. Gallagher v. New York Cen- 
tral R. Co., — App. Div.— , 167 N. Y. 
Supp. 480. 

Plumber Making Repairs. 

A plumber regularly employed by an 
interstate railway in its maintenance of 
ways department, was engaged in inter- 
tate commerce within the meaning of the 
Federal Employers' Liability Act, where, 
while inspecting and repairing pipes con- 
stituting a part of the plumbing apparatus 
of a station building actually in use in car- 
rying on interstate commerce, he was 
struck and killed by an engine as, in the 
course of his work, he was crossing the 
tracks in front of the station. VoUmers 
V. New York Central R. Co., — App. Div. 
— , 167 N. Y. Supp. 426. 

F. Employees Connected With Move- 
ment of Interstate Trains. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 106-114, No. 
3, p. 132, and No. 4, p. 47. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 106, No. 3, p. 132, and 
No. 4, p. 47 . 

What Train Movements Within Act. 
The Federal Employers' Liability Act 
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applies to all cases of injury to employees 
in connection with any movement of cars 
incidental to or rendered necessary by the 
presence on the tracks of a carrier of a 
car loaded with interstate commerce, at 
any point between the place of its re- 
ceipt by the carrier and its destination. 
Bolch V. Chicago, Milwaukee & St. Paul 
R. Co., 90 Wash. 47, 155 Pac. 422, writ 
of error dismissed 242 U. S. 616, 61 L. 
ed. — , 37 Sup. Ct. Rep. 211. 

Trains Moving Interstate Traffic. 

A train carrying interstate passengers, 
baggage and mail is engaged in interstate 
commerce within the meaning of the Fed- 
eral Employers* Liability Act. Lynch v. 
Boston & Maine R. Co., — Mass. — , 116 
N. E. 401. 

A right of action arises under the Fed- 
eral Employers' Liability Act when a 
brakeman is injured by the negligence of 
an engineer of a train which contains sev- 
eral cars engaged in interstate commerce. 
Harris v. St. Louis & San Francisco R. 
Co., — Mo. App.— , 200 S. W. 111. 

Employee on Way to Train for Interstate 
Mail. 

A railway employee who was struck and 
killed by an interstate passenger train 
while he was on the way to such train in 
the performance of his regular duties to 
receive interstate mail therefrom was en- 
gaged in interstate commerce within the 
meaning of the Federal Employers* Lia- 
bility Act. Lynch v. Boston & Maine R. 
Co., — Mass. — , 116 N. E. 401 

Delivering Mail to Train. 

A railway employee who was injured 
while delivering mail pouches to an in- 
terstate train, was engaged in interstate 
commerce within the meaning of the Fed- 
eral Employers' Liability Act, although 
the mail was handled by the carrier under 
a contract with the government. Zenz v. 
Industrial Accident Commission, — Cal. 
— , 168 Pac. 364. 

2. Particular Employees. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 106-111, No. 
3, pp. 132-133, and No. 4, p. 47. 

(c) Boat Employees. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 107. 

Longshoremen. 

The Federal Employers' Liability Act 
is not applicable to injuries received by a 
longshoreman while unloading a steam- 
ship which plied between New York and 



Texas and which was owned by the South- 
ern Pacific Company which, as a common 
carrier, also owned and operated an in- 
terstate line of railroad. Southern Pacific 
Co. V. Jensen, 244 U. S. 205, 61 L. ed.— , 
37 Sup. Ct. Rep. 524, reversing 215 N. Y. 
514, 109 N. E. 600, L. R. A. 1916 A. 403. 
Ann. Cas. 1916 B. 276, 9 N. C. C. A. 286. 

(e) Caretaker of Engine. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 107. 

Night Watchman Rescuing Person From 
Danger. 

It cannot be said as a matter of law 
that a person who is employed to watch 
at night a switch engine which is em- 
ployed during the day in moving both in- 
terstate and intrastate commerce indis- 
criminately, was engaged in interstate 
commerce within the meaning of the Fed- 
eral Employers' Liability Act where he 
was struck and killed by an interstate train 
as he was endeavoring to rescue a third 
person from a place of danger. Hardy v. 
Atlanta & West Point R. Co., — Ga. App. 
— , 93 S. E. 18. 

(g) Coal Dock Hands. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 108 and No. 3, p. 132. 

In General. 

An employee was engaged in interstate 
commerce within the meaning of the Fed- 
eral Employers' Liability Act when in- 
jured while working about and upon a coal 
dock engaged in supplying coal, water and 
sand to engines moving in interstate com- 
merce, although some of them laid up over 
night at the dock and resumed their inter- 
state journeys the next morning. Guy v. 
Cincinnati Northern R. Co., — Mich. — , 
166 N. W. 667. 

The evidence in an action under the 
Federal Employers' Liability Act held to 
show that a servant who was injured while 
working about a coal dock, was an em- 
ployee of a railway company and not of 
an independent contractor who coaled, 
watered and sanded interstate locomotives 
under a contract with the railway. Guy v. 
Cincinnati Northern R. Co., — Mich. — , 
166 N. W. 667. 

(i) Crossing Watchmen. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 108, No. 3, p. 132, and 
No. 4, p. 47. 

In General. 

A crossing flagman in the employ of a 
railway engaged in both interstate and 
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intrastate commerce, was within the Fed- 
eral Employers' Liability Act where, while 
in the discharge of his duties, he was 
struck and killed by an interstate train. 
Flynn v. New York & Susquehanna R. Co., 
— N. J. L. — , 101 Atl. 1034. 

A flagman at a public street crossing was 
within the protection of the Federal Em- 
ployers' Liability Act where he was in- 
jured while in the discharge of his duties 
of protecting the passage of an interstate 
train and facilitating its movement 
through a town by co-operating with the 
engineer in moving it over the crossing. 
West V. Atlantic Coast Line R. Co., — N. 
C. — , 93 S. E. 479. 

Injury by Intrastate Train. 

A crossing watchman of an interstate 
railway was within the Federal Employ- 
ers' Liability Act where he was struck and 
injured by a train on a branch line over 
which both interstate and intrastate 
traffic was carried indiscriminately. South- 
ern Pacific Co. V. Industrial Accident 
Board, — Cal. — , 161 Pac. 1142, certiorari 
denied 244 U. S. 653, 61 L. ed.— , 37 Sup. 
Ct. Rep. 652. 

A watchman at a street crossing over 
which many interstate and intrastate trains 
passed daily, was engaged in interstate 
commerce within the meaning of the Fed- 
eral Employers' Liability Act, when he 
was struck and killed by an intrastate- 
train while he was attempting to back a 
horse and vehicle from the track, where it 
was a part of his duties to keep the track 
clear from obstructions which might in- 
terfere with the passage of trains accord- 
ing to schedule, since a collision between 
such intrastate train and the horse might 
have derailed the train, and, by obstructing 
traffic all along the line, interfered with 
the movement of interstate trains. South- 
ern Pacific Co. V. Industrial Accident 
Board, — Cal. — , 161 Pac. 1139, certiorari 
denied 244 U. S. 653, 61 L. ed. ~37 Sup. 
Ct. Rep. 652. 

Injury by Automobile. 

A crossing watchman was engaged in 
interstate commerce within the meaning 
of the Federal Employers' Liability Act, 
where at night he was struck and killed 
by an automobile as he was crossing diag- 
onally a railway track at a street inter- 
section to obtain his lantern with which 
to signal the approach of an interstate 
train. Walker v. Chicago, Indianapolis & 
Louisville R. Co., — Ind. — , 117 N. E. 969. 

(k) Electric Railway Employees. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 108, No. 3, p. 132, and 
No. 4, p. 47. 



Lineman. 

An electric lineman was within the Fed- 
eral Employers' Liability Act when he was 
killed while removing a telephone wire 
which had fallen onto a trolley wire used 
by his employer to furnish power to oper- 
ate electric cars constituting a part of a 
railway passenger system over which both 
interstate and intrastate traffic was car- 
ried. Southern V, Co. v. Industrial Ac- 
cident Board, — Cal. — , 161 Pac. 1143, 
certiorari denied 244 U. S. 653, 61 L. ed. — , 
37 Sup. Ct. Rep. 653. 

Bonding Rails. 

A member of a crew engaged in clean- 
ing and bonding the rails of an intrastate 
electric interurban railway which received 
and transported on through bills of lading 
interstate package freight in connection 
with other lines, was engaged in interstate 
commerce within the meaning of the Fed- 
eral Employers' Liability Act, where he 
was injured while boarding an electric 
motor in order to go to his work. Chol- 
erton v. Detroit, Jackson & Chicago R. 
Co., — Mich.— . 165 N. W. 606. 

(r) Special Officers. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 110. 

Member of Posse. 

A railway employee was not engaged in 
interstate commerce within the meaning 
of the Federal Employers* Liability Act 
where he was injured while searching as a 
member of a posse for persons who rob- 
bed an interstate freight train. Alabama 
Great Southern R. Co. v. Bonner, — Ala. 
— , 75 So. 986. 

(u) Yard and Seal Clerks. 

See also same section Federal Ry. Digest. 
Vol. I, No. 2, 110. 

In General. 

A yard clerk employed by an interstate 
carrier and who was killed by a locomo- 
tive as he was in the performance of his 
daily duty of going into a railway yard 
to make a record of all incoming and out- 
going cars, was within the protection of 
the Federal Employers' Liability Act, 
where there was a constant movement of 
interstate traffic in the yard. Pittsburgh, 
Cleveland, Chicago & St. Louis R. Co. v. 
Farmers' Trust & Savings Co., 183 Ind. 
287, 108 N. E. 108, writ of error dis- 
missed 242 U. S. 658, 61 L. ed. — , 37 Sup. 
Ct. Rep. 19. 

(w) Signal Operators. 

Interlocker Operators. 

A liability under the Federal Employers' 
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Liability Act is shown where an inter- 
locker signal operator on an interstate rail- 
way line, while attending to a signal light, 
was struck and killed by a train which dis- 
regarded a stop signal that was set against 
it. Atlantic Coast Line R. Co. v. Tredway, 
— Va. — , 93 S. E. 560, certiorari denied 
245 U. S. — , 62 L. ed. — , 38 Sup. Ct. Rep. 
191. 

(x) Pumping Plant Employees. 

In General. 

iVi employee engaged in operating a 
pumping station which furnished water for 
use indiscriminately and contemporane- 
ously to interstate and intrastate engines, 
was engaged in interstate commerce 
within the meaning of the Federal Em- 
ployers' Liability Act. Roush v. Baltimore 
& Ohio R. Co., 243 Fed. 712. 

An employee engaged in operating a 
pumping plant on an interstate line which 
furnished water indiscriminately and con- 
temporaneously for engines engaged in 
both interstate and intrastate commerce, 
was engaged in such commerce within the 
meaning of the Federal Employers* Lia- 
bility Act, where, on removing the hatch 
from a cistern from which water was 
pumped, in order to ascertain the state of 
the water therein, he was injured by an ex- 
plosion of accumulated gas. Roush v. 
Baltimore & Ohio R. Co., 243 Fed. 712. 

An employee who was injured while op- 
erating a gasoline engine and pumping 
water into a tank for the immediate use 
of engines employed in interstate com- 
merce, was within the protection of the 
Federal Employers' Liability Act. Col- 
lins V. Erie R. Co., 245 Fed. 811. 

3. Preparation for Trip. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 111. 

(a) In General. 

See also same section Federal Ry. Digest. 
Vol. I, No. 2, p. 11. 

Procuring Ice for Water Cooler. 

An employee who was injured while re- 
moving ice from a box to place in the 
water coolers of the cars of an inter- 
state passenger train was within the pro- 
tection of the Federal Employers' Liabil- 
ity Act. Freeman v. Powell, — Tex. Civ. 
App. — , 144 S. W. 1033, disapproved 105 
Tex. 317, 148 S. W. 290. 

Procuring Drinking Cup. 

A freight t>rakeman who left his train 
while it was being prepared for an inter- 
state trip, and was injured while crossing 
a railway yard in search of a tool boy to 
procure a drinking cup for the use of the 
engine crew, was within the protection of 



the Federal Employers' Liability Act. Bal- 
timore & Ohip R. Co. V. Whitacre, 124 
Md. 411, 92 Atl. 1060, affirmed on other 
grounds 242 U. S. 169, 61 L. ed.— , 37 
Sup. Ct. Rep. 33. 

4. Movement of Trains. 

(d) Picking Up and Setting Out Intrastate 

Cars. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 112. 

In General. 

A brakeman employed on an interstate 
freight train was engaged in interstate 
commerce within the meaning of the Fed- 
eral Employers* Liability Act, where he 
was injured while removing an empty in- 
trastate car from a siding in order to place 
it in such train. Daley v. Boston & Maine 
R. R., 166 N. Y. Supp. 840. 

5. Conduct at End of Run. 

See also same section Federal Ry. Digest. 
Vol. I, No. 2, p. 113, and No. 3. p. 133. 

(a) In General. 

Taking Siding For Passing Train. 

An employee was within the protection 
of the Federal Employers' Liability Act 
where he was injured while his train, at 
the end of the run, was backing onto 
a lead track in order to permit another 
interstate train to pass, notwithstanding 
that the plaintiff's train was about to pick 
up another car and make another run en- 
tirely within the state. Chesapeake & 
Ohio R. Co. V. Shaw, 168 Ky. 637, 182 S. 
W. 653, affirmed without opinion 243 U. 
S. 626, 61 L. ed.— , 37 Sup. Ct. Rep. 400. 

G. Employees Connected With Move- 
ment of Intrastate Trains. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 114, and No. 3, 
133. 

1. In General. 

See also same section Federal Ry. Digest. 
Vol. I, No. 3, p. 133, and No. 4, p. 47. 

Train Containing Material for Repair of 
Interstate Road. 

A trainman is engaged in interstate com- 
merce within the meaning of the Federal 
Employers' Liability Act, while working 
on a local train containing cars of mate- 
rial destined for an intrastate point for 
use in repairing and improving an inter- 
state railroad. Warren v. Jackson, 204 
111. App. 576. 
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Injuries Received After Setting Out In- 
terstate Cars. 

There can be no recovery under the 
Federal Employers' Liability Act for in- 
juries sustained by a brakeman of a local 
train, where the cars containing inter- 
state freight were cut from the train sev- 
eral stations before reaching the point 
where the accident occurred. Warren v. 
Jackson, 204 111. App. 576. 

Crew of Helper Engine. 

A fireman employed by an intrastate 
carrier was not within the Federal Em- 
ployers' Liability Act where, after his 
engine had pushed a train containing in- 
terstate traffic over a grade, he was in- 
jured while on the way to assist a pas- 
senger train. Hoag v. Ulster & Delaware 
R. Co., — App. Div. — J 164 N. Y. Supp. 
529. 

4. Picking Up and Setting Out Cars. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 114. 

Interstate Cars. 

A brakeman on an intrastate train was en- 
gaged in interstate commerce within the 
meaning of the Federal Employers' Lia- 
bility Act where he was injured while set- 
ting out from his train cars which were 
destined for movement by another train 
to a foreign state. Nashville, Chattanooga 
& St. Louis R. Co. v. Banks, 156 Ky. 609. 
161 S. W. 554, affirmed without opinion 
243 U. S. 626, 61 L. ed. — , 37 Sup. Ct, Rep. 
402. 

H. Moving Cars of Fuel and Water. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 115. 

Placing Cars on Coal Trestle. 

A member of a switching crew was not 
engaged in interstate commerce within 
the meaning of the Federal Employers' 
Liability act where he was injured while 
placing on an unloading trestle for an 
interstate carrier cars containing supply 
coal which came from another state and 
which had stood on sidings at destination 
for more than seventeen days before being 
removed to the trestle, since the interstate 
movement of the coal terminated before 
the cars were removed from the sidings for 
final movement to the trestle. Lehigh Val- 
ley R. Co. V. Barlow, 244 U. S. 183, 61 L. 
ed. — , 37 Sup. Ct. Rep. 515, reversing 214 
N. Y. 116, 107 N. E. 814, and 158 App. Div. 
768, 143 N. Y. Supp. 1053. 

I. Employees Engaged in Switching. 
See generally same section Federal Ry. 



Digest, Vol. I, No. 2, pp. 116-118, and 
No. 3, p. 134. 

1. In GeneraL • 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 116, and No. 3, p. 134. 

Moving Cut Containing Both Interstate 
and Intrastate Cars. 

A member of a switching crew was en- 
gaged in interstate commerce within the 
meaning of the Federal Employers* Lia- 
bility Act when he was injured while 
moving a cut of cars containing some cars 
which were employed in interstate com- 
merce, where the crew handled cars com- 
ing from all parts of the country and 
which they made into trains for movement 
in interstate commerce. Vandalia R. Co. 
V. Holland, 183 Ind. 438, 108 N. E. 580, 
writ of error dismissed 242 U. S. 662, 61 
L. ed. — , 37 Sup. Ct. Rep. 212. 

Conductor Taking Car Numbers. 

The conductor of a switching crew was 
within the Federal Employers' Liability 
Act when injured while walking through 
a railway yard noting cars which were to 
be made into through trains, where no 
local traffic was handled in such yard on 
the day of the accident. Southern R. Co. 
V. Fisher,— Ala. —, 74 So. 580. 

Failure to Show Interstate Character of 
Cars. 

A switchman cannot recover under the 
Federal Employers* Liability Act for in- 
juries sustained while shifting cars which 
were brought into a railway yard by an 
intrastate train, where it does not appear 
that any of the cars contained interstate 
traffic or that they were out of the state 
at any time during their journey. Norton 
V. Erie Co., 163 App. Div. 466, 148 N. Y. 
Supp. 769. affirmed 220 N. Y. 720, 116 N. 
E. 1063, S. C. 167 N. Y. Supp. 177. 

2. Interstate Cars. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 116, and No. 3, p. 134. 

In GeneraL 

While moving a car loaded with inter- 
state traffic which has started on its inter- 
state journey, a switchman was engaged in 
interstate commerce within the meaning 
of the Federal Employers* Liability Act. 
Bolch V. Chicago, Milwaukee & St. Paul R. 
Co., 90 Wash. 47, 155 Pac. 422, writ of er- 
ror dismissed 242 U. S. 616, 61 L. ed. — , 37 
Sup. Ct. Rep. 211. 

At Destination of Interstate Car. 

A switchman was not engaged in inter- 
state commerce within the meaning of the 
Federal Employers* Liability Act, where, 
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at the destination of interstate cars which 
arrived the night before, he was injured 
while removing such cars from one side- 
track to another to facilitate their further 
movement to a new intrastate destination, 
since at the time of the accident the inter- 
state journey of the cars had terminated 
and a new intrastate journey had begun. 
Louisville & Nashville R. Co. v. Meadors, 

— Ky. — , 197 S. W. 440. 

Moving to Repair Track. 

A switchman who was killed while re- 
moving to a repair track a car loaded with 
interstate traffic together with two empty 
cars bound for other states, was engaged 
in interstate commerce within the mean- 
ing of the Federal Employers' Liability 
Act, although at the time he was killed 
he was riding on one of the empty cars. 
Geer v. St. Louis, San Francisco & Texas 
R. Co., — Tex. — , 194 S. W. 939, affirming 

— Tex. Civ. App. — , 149 S. W. 1178. 

3. Intrastate Cars. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 117, and No. 3, p. 134. 

Car Containing Interstate Freight. 

A switchman was engaged in interstate 
commerce within the meaning of the Fed- 
eral Employers' Liability Act where he 
was injured while moving a car which was 
destined to an intrastate point, and to 
which car an interstate shipment had been 
transferred from the car that brought it 
into the state. Louisville & Nashville R. 
Co. V. Meadors, — Ky. — , 197 S. W. 440. 

4. Empty Cars. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 118, and No. 3, p. 134. 

In General. 

A switchman who was injured while 
moving a string of refrigerator cars to a 
track for icing, is not brought within the 
protection of the Federal Employers' Lia- 
bility Act by the fact that later in the day 
a portion of such cars were moved to 
another track and loaded with interstate 
shipments, when, at the time of the acci- 
dent, it was not known which of the cars 
would be so used. Chicago Junction R. 
Co. V. Industrial Accident Board, 277 111. 
512, 115 N. E. 647. 

After Removal of Interstate Cargo. 

An employee who was injured by a coal 
car after its interstate cargo had been re- 
moved and the car moved to a junction 
point to await future orders, was not with- 
in the protection of the Federal Em- 
ployers' Liability Act, since such car was 
not engaged in interstate commerce at 
the time of the accident. Moran v. Cen- 



tral Ry. of New Jersey, 88 N. J. 730, 96 
Atl. 1023, affirmed 245 U. S.— , 62 L. 
ed. — , 38 Sup. Ct. Rep. 52. 

6. Cars on Repair Tracks. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 118. 

In General. 

The fact that a car is loaded with mer- 
chandise moving in interstate commerce 
fixes its status within the meaning of the 
Federal Employers' Liability Act, so that 
the work to which it is devoted is not 
ended merely because the car becomes 
temporarily disabled during a journey and 
is placed on a repair track to await its 
turn for repairs. Bolch v. Chicago, Mil- 
waukee & St. Paul R. Co., 90 Wash. 47, 
155 Pac. 422, writ of error dismissed 242 
U. S. 616, 61 L. ed. — , 37 Sup. Ct. Rep. 
211. 

Every movement of an interstate car 
which is necessary to its remaining on a 
repair track awaiting its turn for repairs 
is an incident to the furtherance *of its 
interstate journey within the meaning of 
the Federal Employers' Liability Act. 
Bolch V. Chicago, Milwaukee & St. Paul 
R. Co., 90 Wash. 47, 155 Pac. 422, writ of 
error dismissed 242 U. S. 616, 61 L. ed. — , 
37 Sup. Ct. Rep. 211. 

A switchman was engaged in interstate 
commerce within the meaning of the Fed- 
eral Employers' Liability Act, where, after 
removing from a repair track empty cars 
which had been repaired, he was injured 
while replacing on such track an interstate 
car which was awaiting necessary repairs 
during the temporary interruption of the 
interstate journey for that purpose. Bolch 
V. Chicago, Milwaukee & St. Paul R. Co., 
90 Wash. 47, 155 Pac. 422, writ of error 
dismissed 242 U. S. 616, 61 L. ed. — , 37 
Sup. Ct. Rep. 211. 

K. Shop En^>loyees. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 119-122, No. 
3, p. 134, and No. 4, p. 47. 

1. In GeneraL 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 119, No. 3, p. 134, and 

No. 4, p. 47. 

Employment in Interstate Commerce Not 
Shown. 

There can be no recovery under the 
Federal Employers'" Liability Act for in- 
juries sustained by a servant who was em- 
ployed in a shop in which cars engaged 
in both interstate and intrastate commerce 
were repaired, when the evidence fails to 
show that at the time he was injured the 
work he was doing related to interstate 
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commerce. Washington, Baltimore & 
Annapolis Electric R. Co. v. Owens, — 
Md. — , 101 Atl. 532. 

Employee Shot by Coemployee. 

Where a servant employed in a shop in 
which both interstate and intrastate cars 
were repaired, was injured by the negli- 
gence of a coemployee in discharging a 
revolver which was kept about the shop, 
there can be no recovery under the Fed- 
eral Employers' Liability Act when it 
does not appear that at the time of the 
accident the injured employee was en- 
gaged in work relating to interstate com- 
merce. Washington, Baltimore & Annap- 
olis Electric R. Co. v. Owens, — Md. — , 
101 Atl. 532. 



Lumber Intended for Future Use. 

A machine shop employee was not en- 
gaged in interstate commerce within the 
meaning of the Federal Employers' Lia- 
bility Act, when injured while moving a 
car of lumber which came from an in- 
trastate point, although it was intended 
for use in building and repairing cars 
thereafter to be used in interstate com- 
merce. Bamett v. Coal & Coke R. Co., 
— W. Va.— , 98 S. E. 150. 

2. Repairs in GeneraL 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 119, No. 3, p. 134, and 
No. 4, p. 47. 



Foreign Cars. 

A shop employee of an interstate car- 
rier was not brought within the Federal 
Employers' Liability Act by the fact that 
at the time he was injured he was repair- 
ing a foreign car which came from and 
which must be returned to another state in 
interstate commerce. Central R. R. of 
New Jersey v. Paslick, — C. C. A. — , 
239 Fed. 713. 

Repairing Cars Withdrawn From Inter- 
state Service. 

A car repairer cannot recover under the 
Federal Employers* Liability Act for an 
injury sustamed while engaged in repair- 
ing a car a week after it was last used in 
interstate commerce, and which, for some 
time after the repairs were completed, was 
used solely in intrastate commerce. Love- 
less V- Louisville & Nashville R. Co., — 
Ala. — , 75 So. 7. 

Raising Drawbar to Standard Height. 

A car repairer was within the protection 
of the Federal Employers' Liability Act 
where he was injured while lifting into 
place a coupler on a car engaged in inter- 
state commerce and which had dropped 



below the standard height, while such car 
was temporarily stopped for repairs be- 
fore being delivered by the defendant to 
a connecting carrier. Lorick v. Seaboard 
Air Line R. Co., 102 S. C. 276, 86 S. E. 
675, affirmed 243 U. S. 572, 61 L. ed. — , 
37 Sup. Ct. Rep. 440. 

Painting Cars and Engines. 

A person employed to paint engines and 
cars employed in interstate commerce, is 
within the protection of the Federal Em- 
ployers' Liability Act. Baltimore & Ohio 
R. Co. V. Branson, 128 Md. 678, 98 Atl. 
225, reversed without opinion 242 U. S. 
623, 61 L. ed.— , 37 Sup. Ct. Rep. 244. 

L. Employees on Way to or From Work. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 121-122, and No. 3 p. 
135. 

Temporary Cessation of Work. 

The fact that an employee had, under 
orders from his foreman, temporarily 
ceased his work of cleaning snow from 
both interstate and intrastate tracks and 
was on his way along the track to a cov- 
ered car to take shelter from a storm, did 
not require a finding in an action based on 
the Federal Employers' Liability Act for 
his death by being struck by a passing 
train, that he was not engaged in inter- 
state commerce at the time he was killed, 
where there was merely a temporary in- 
terruption of the work due to the necessi- 
ties of the traffic in a busy railway yard. 
Ambrecht v. Delaware, Lackawanna & 
Western R. Co., — N. J. L. — , 101 Atl. 
203. 

Member of Wreck Crew on Way to Re- 
port for Duty. 

An employee who was struck and killed 
by a train while on his way to report for 
duty to go to a wreck to clear an inter- 
state track of a derailed car moving in in- 
terstate commerce, was within the pro- 
tection of the Federal Employers' Liabil- 
ity Act. In re Maroney, — Ind. App. — , 
118 N. E. 134. 

Clerk on Way From Work. 

A clerk employed in the repair shop of 
an interstate carrier to record the num- 
bers of cars containing materials com- 
ing from and going to other states, was 
not within the Federal Employers' Liabil- 
ity Act, where, after completing his daily 
record and turning it in, he was killed by 
a train as he was leaving a railway yard 
under a leave of absence for the remainder 
of the day. Jacoby v. Chicago, Milwaukee 
& St. Paul R. Co., 165 Wis. 610, 161 N. W. 
751. 
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Switchman on Way to or from Work. 

An employee in the service of an inter- 
state carrier who had charge of a switch 
engine was engaged in interstate commerce 
within the meaning of the Federal Em- 
ployers' Liability Act, when killed while 
on his way through a railway yard at the 
close of his day's work which consisted of 
the indiscriminate handling of both in- 
terstate and intrastate traffic. Erie R. Co. 
V. Winfield, 244 U. S. 170, 61 L. ed. — . 
37 Sup. Ct. Rep. 566, reversing 88 N. J. L. 
619, 96 Atl. 394. 

An employee whose regular assignment 
was to a switching engine was not, while 
crossing the tracks in a railway yard on 
his way to begin his day's work, within 
the protection of the Federal Employers' 
Liability Act, notwithstanding a finding 
that had he begun his initial work it 
would have been in interstate commerce. 
Knowles vr- New York, New Haven & 
Hartford R. Co., — App. Div. — , 164 N. 
Y. Supp. 1. 

Employee on Way for Newspaper. 

A railway carpenter was not within the 
protection of the Federal Employers' Lia- 
bility Act where he was killed by a train 
while oi/his way from the shop where he 
was employed across a railway yard to 
purchase a newspaper. Illinois Central 
R. Co. V. Archer, — Miss. — , 74 So. 135. 

M. Miscellaneous Employees. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 135. 

(No new decisions.) 



VII. NEGLIGENCE FOR WHICH 
CARRIER ANSWERABLE. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 122-149, No. 3, 
pp. 135-139, and No. 4, pp. 48-49. 

A. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 122, No. 3, p. 135, and 
No. 4, p. 48. 

What Constitutes Negligence. 

Since negligence is not defined by the 
Federal Employers' Liability Act it must 
be taken to mean such act of commission 
or omission as would at common law have 
been sufficient to entitle the submission of 
a case to a jury. Western Maryland R. 
Co. V. Sanner, — Md. — , 101 Atl. 587. 

A master is liable under the Federal 
Employers' Act for injury or death caused 
in whole or in part by the negligence of 



its officers, agents or employees, or by 
reason of any defect or insufficiency due 
to its negligence, in its cars, engines, ap- 
pliances or machinery. Carnahan v. Chi- 
cago, Burlington & Quincy R. Co., 
— Neb.—, 165 N. W. 956. 

Aggravation of Injury by Disease. 

A carrier is answerable under the Fed- 
eral Employers* Liability Act for the 
death of an employee when due to his 
injuries although death would not have 
occurred had typhoid fever not contribut- 
ed to or concurred in producing it. St. 
Louis, Iron Mountain & Southern R, Co. 
V. Steele, — Ark. — , 19T S. W. 288, S. C. 
119 Ark. 349, 178 S. W. 320, L. R. A. 1915. 

B. Employer as Insurer. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 122.' 

(No new decisions.) 

C. Negligence as Foundation of Liability. 

See also same section Federal Ry. Digest, 
\'ol. I, No. 2, p. 123, and No. 3, p. 136. 

In General. 

The Federal Employers' Liability Act 
proceeds on the principle which regards 
negligence as the basis of the duty to 
make compensation for injuries to or the 
death of employees, and it excludes the 
existence of any such duty in the absence 
of negligence, since Congress intended the 
act to be as comprehensive of ^ the in- 
stances in which it excludes liability as of 
those in which liability is created. Erie R. 
Co. v. Winfield, 244 U. S. 170, 61 L. ed. — , 
37 Sup. Ct. Rep. 556, reversing 88 N. J. L. 
619, 96 Atl. 394. 

The liability of a carrier under the Fed- 
eral Employers' Liability Act depends on 
negligence on its part and excludes liabil- 
ity for injuries not the result of the neg- 
ligence of the carrier or of its officers, 
agents or other employees. New York 
Central R. Co. v. Winfield, 244 U. S. 147, 
61 L. ed. — , 37 Sup. Ct. Rep. 546, reversing 
216 N. Y. 284, 110 N. E. 614, Ann. Cas. 
1916A. 817, 10 N. C. C. A. 916, and 168 
App. Div. 351, 153 N. Y. Supp. 499. 

There cannot be a recovery under the 
Federal Employers' Liability Act for in- 
juries sustained by a section hand while 
carrying on the work he was engaged to 
perform, where the uncontradicted evi- 
dence shows no want of ordinary care on 
the part of the defendant for the safety 
of the plaintiff. Southern R. Co. v. Black- 
well, — Ga. App. — , 93 S. E. 321. 

Such injuries only as are the result of 
the negligence of a railway company are 
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actionable under the Federal Employers' 
Liability Act. Western Maryland R. Co. 
V. Sanner, — Md. — , 101 Atl. 687. 

The gist of an action under the Federal 
Employers' Liability Act is the negligence 
of the employing carrier. Robie v. Bos- 
ton & Maine R. Co,, — Vt. — , 100 Atl. 925. 

The plaintiff cannot recover under the 
Federal Employers' Liability Act when 
negligence on the part of the defendant 
is not shown. Robie v. Boston & Maine 
R. Co., — Vt. — , 100 Atl. 925. 

There can be a recovery under the Fed- 
eral Employers* Liability Act only for in- 
juries which are the proximate result of 
the negligence of the master. Cincinnati, 
New Orleans & Texas Pacific R. Co. v. 
Perkins, — Ky. —, 197 S. W. 526. 

There cannot be a recovery under the 
Federal Employers* Liability Act for 
wrongful death which the evidence does 
not show was the proximate result of the 
defendant's negligence. Cincinnati, New 
Orleans & Texas Pacific R. Co. v. Perkins, 
— Ky. — , 197 S. W. 526. 

There cannot be a recovery under the 
Federal Employers* Liability Act when the 
evidence fails to show that tuberculosis 
of the lungs, which caused the death of 
an employee, was the result of an injury 
to his ankle caused by the negligence of 
the defendant. Cincinnati, New Orleans & 
Texas Pacific R. Co. v. Perkins, — Ky. — , 
197 S. W. 526. 

D. Necessity That Injury Be Caused by 
Person or Instrumentality Em- 
ployed in Interstate Commerce. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 124. 

In GeneraL 

The character of the engines and cars 
as instrumentalities of interstate com- 
merce within the meaning of the Federal 
Employers' Liability Act, depends on 
their employment at the time an employee 
is injured or killed and not upon remote 
probabilities or upon accidental later 
events. Mayers v. Union R. R. Co., 256 
Pa. 474, 100 Atl. 967, certiorari denied 243 
U. S. 656, 61 L. ed. — , 37 Sup. Ct. Rep. 482. 

An emplo3ree of an interstate carrier 
was not within the proteotion of the Fed- 
eral Employers* Liability Act where he 
was killed by an intrastate train. Hardy 
V. Atlanta & West Point R. Co., — Ga. 
App. — , 98 S. E. 18. 

Cars Which Have Completed Interstate 
Journey. 

The Federal Employers* Liability Act 
does not control where an employee was 
struck and injured by an engine and cars 
where, although the cars came from an- 



other state, they had finished their inter- 
state service at the time of the accident, 
and had not begun any other. Mayers v. 
Union R. R. Co., 256 Pa. 474, 100 Atl. 967, 
certiorari denied 243 U. S. 656, 61 L. ed. — , 
37 Sup. Ct. Rep. 482. 

Intrastate Cars. 

The Federal Employers* Liability Act 
permits a recovery for the death of a per- 
son who is employed in interstate com- 
merce, although his death was caused by 
being struck by an engine which was not 
engaged in such commerce. Pittsburg, 
Cincinnati, Chicago & St. Louis R. Co. v. 
Farmers' Trust & Savings Co., 183 Ind. 
287, 108 N. E. 108, writ of error dismissed 
242 U. S. 658, 61 L. ed. — , 37 Sup. Ct. 
Rep. 19. 

E. Accident Attributable to Injured Per- 
son's Negligence. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 125, and No. 3, p. 136. 

In GeneraL 

For injuries sustained in the course of 
his employment in consequence of his own 
negligence, an employee cannot recover 
under the Federal Employers* Liability 
Act. Baltimore & Ohio R. Co. v. Bran- 
son, 128 Md. 678, 98 Atl. 225, reversed 
without opinion 242 U. S. 623, 61 L. ed. — , 
37 Sup. Ct. Rep. 244. 

What Accidents Due to Injured Em- 
ployee's Negligence. 

There can be no recovery under the 
Federal Employers' Liability Act for in- 
juries sustained by a section hand while 
pushing a "slag buggy*' along a railway 
track, from being struck by a train which 
he knew was due and which he could have 
seen before the engine crew could see him, 
and the engineer did all that was within 
his power to avert the accident after he 
discovered the peril of the plaintiff. South- 
ern R. Co. V. Blackwell, — Ga. App. — , 
93 S. W. 321. 

If the plaintiff, in an action under the 
Federal Employers' Liability Act, was 
negligent in any particular it was not 
the sole cause of his injury so as to bar 
a recovery, where he was knocked from 
the side ladder of a freight car by a car 
of extraordinary width standing on an 
adjoining track in a railway yard near 
the point of intersection of the two tracks, 
and the plaintiff had no knowledge of the 
danger and had not been warned or in- 
structed with respect thereto. Sanderson 
V. Boston & Maine R. R., — Vt. — , 101 
Atl. 40. 

In an action under the Federal Employ- 
ers' Liability Act in which there was no 
presumption of the negligence of the de- 
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fendant, but there was some evidence from 
which negligence of a coemployee of the 
plaintiflF might be inferred, the court could 
not, as a matter of law, hold that the 
plaintiff's injury so clearly resulted from 
his own want of ordinary care as to de- 
feat his action. Louisville & Nashville R. 
Co. V. Coatney, — Ga. App. — , 93 S. E. 
228. 

F. Negligence in General. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 127-149, No. 
3, pp. 137-139, and No. 4, p. 48. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 127, No. 3, p. 137, and 
No. 4, p. 48. 

Fit Causing Servant to Fall From Train. 

A judgment for the plaintiff was affirmed 
in an action under the Federal Em- 
ployers* Liability Act for injuries sus- 
tained by a trainman who fell from a train 
when he was suddenly seized with epi- 
leptic convulsions, on the ground that the 
questions of his mental capacity to ap- 
prehend the risks of his employment, and 
of the defendant's knowledtre of his con- 
dition, were for the jury. Young v. 
Southern R, Co., — S. C— , 94 S. E. 302; 
certiorari denied 245 U. S. — , 62 L. ed. — , 
38 Sup. Ct. Rep. 63. 

Failure to Provide Drinking Cup. 

The failure of a tool boy to provide a 
drinking cup for the crew of an engine 
which was about to move a freight train 
in interstate commerce, was not negli- 
gence sufficient to render a railway com- 
pany answerable under the Federal Em- 
ployers* Liability Act for injuries sus- 
tained by a brakeman while crossing a 
railway yard in order to procure a cup 
which was not essential to the movement 
of the train. Baltimore & Ohio R. Co. v. 
Whitacre, 124 Md. 411, 92 Atl. 1060, af- 
firmed on other grounds 242 U. S. 169, 61 
L. ed. — , 27 Sup. Ct. Rep. 33. 

Injury to Health From Use of Paint 
Sprayer. 

An employee was within the protection 
of the Federal Employers* Liability Act 
where his health was impaired by the con- 
tinuous use in painting cars and engines, 
of a paint sprayer or "gun'* operated by 
air pressure, and which scattered about 
and upon the operator and enveloped him 
in a poisonous, deleterious and harmful 
mist or spray which he was obliged to 
breathe, when he was n ^t aware of the 
danger, and the employer, although aware 
of the danger of using the sprayer, failed 
to provide such employee with a respir- 



ator or nose guard so as to avoid or lessen 
the danger. Baltimore & Ohio R. Co. 
V. Branson, 128 Md. 678, 98 Atl. 225, re- 
versed without opinion 242 U. S. 623, 61 
L. ed. — , 37 Sup. Ct. Rep. 244. 

Failure to Remove .Nails From Old 
Timbers. . 

A carrier was held liable under the Fed- 
eral Employers* Liability Act for injuries 
sustained by an employee in consequence 
of the failure of the former to remove the 
nails from old bridge timbers as was cus- 
tomarily done before they were used a 
second time in bridge work. Griffith v. 
Midland Valley R. Co., 101 Kan. 87, 166 
Pac. 467, certiorari denied 245 U. S. — , 
62 L. ed. — , 38 Sup. Ct. Rep. 12, writ of 
error dismissed 245 U. S. — , 62 L. ed. — , 
38 Sup. Ct. Rep. 133. 

2. Insufficient Number of Employees. 

To Handle Rails. 

The defendant was held liable in an ac- 
tion under the Federal Employers' Liabil- 
ity Act for injuries sustained by a laborer 
while attempting to lift a heavy rail with 
but two assistants when six or eight were 
required. Sorenson v. Northern Pacific R. 
Co., — Mont. — , 163 Pac. 560. 

To Lift Heavy Objects From Cars. 

Actionable negligence under the Federal 
Employers' Liability Act is not shown 
where a brakeman was injured while at- 
tempting, with the assistance of but one 
other person, to lift from a car to the 
ground a barrel of paint weighing 700 
pounds at a point where the skids fur- 
nished by the defendant were too short to 
reach from the car to the platform. Harris 
v. Cincinnati, New Orleans & Texas Pa- 
cific R. Co., — Ky. — , 197 S. W. 464. 

Lifting Hand Car. 

A liability arises under the Federal Em- 
ployers' Liability Act where a section 
hand is injured in consequence of at- 
tempting to lift a hand car with but one 
assistant when the defective condition of 
.he car required three men to move it. 
Carnahan v. Chicago, Burlington & 
Quincy R. Co., — Neb.— , 165 N. W. 966. 

Lifting Timbers. 

A judgment for the plaintiff was sus- 
tained under the Federal Employers' Lia- 
bility Act for injuries received by an em- 
ployee while handling a heavy timber with 
an insufficient number of men. Panhandle 
& Santa Fe R. Co. v. Brooks, — Tex. Civ. 
App. — , 199 S. W. 665. 

4. Warning of Danger. 

See also same section Federal Ry. Digest^ 
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Vol. I, No. 2, pp. 128-129 and No. 4, p. 
48. 

Warning Car Inspector of Movement of 
Cars. 

It was held, in an action under the Fed- 
eral Employers' Liability Act, that the de- 
fendant owed to a car inspector in a rail- 
way yard the duty of anticipating his 
presence under or between cars, and of 
taking such precautions for his safety as a 
proper lookout and timely warning of ap- 
proaching cars would afford, especially 
when there was, to the knowledge of the 
defendant, an habitual disregard of the 
blue-flag rule. Louisville & Nashville R. 
Co. V. Payne, — Ky. — , 197 S. W. 928. 

8. Rules and Regulations. 

See generally same section Federal Ry. 
Digest, Vol. I, No., 2, pp. 130-133, No. 
3, p. 137, No. 4, p. 49. 

(c) Violation by Carrier or Coemplojee. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 131, and No. 3, p. 137. 

Blue Flag Rule. 

Where a repairman, while working on 
cars standing on a rip track with the 
switches locked and the key in the posses- 
sion of the repair foreman, finding that 
certain necessary repair parts were not in 
store, in accordance with custom and or- 
ders of the foreman, went to another rip 
track, the switches to which were open, to 
rob a bad order car of the necessary re- 
pairs, and while so engaged was killed 
when other cars were shoved against the 
bad order cars without warning, it was 
held by one judge, in an action under the 
Federal Employers' Liability Act, in re- 
versing a judgment for the plaintiff be- 
cause of erroneous instructions, that a 
rule requiring the display of a blue flag 
while men were working about or under 
cars did not relieve the foreman of the 
primary duty of seeing that the switches 
to such track were locked and the flags 
displayed, and by another judge that the 
reasonableness of the blue flag rule was, 
under such circumstances, a question for 
the jury. Yoakum v. Lusk, — Mo. App. 
— , 193 S. W. 635. 

Lookout on Backing Train. 

A carrier was held liable under the Fed- 
eral Employers' Liability Act for injuries 
caused a section foreman by the negligent 
backing of a train in a railway yard with- 
out a man being posted on the rear thereof 
to give warning, as the rules of the defend- 
ant required. Willever v. Delaware, 
Lackawanna & W. R. Co., — N. J. L. — , 99 
Atl. 321, reversing 87 N. J. L. 348, 94 Atl. 
959, writ of error dismissed 244 U. S. 663, 
61 L. ed. — , 37 Sup. Ct. Rep. 650. 



(d) Violation by Injured Employee. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 132, No. 3, p. 137, and 
No. 4, p. 48. 

In General. 

A violation of a rule of a carrier re- 
quiring a rear brakeman to remain in the 
caboose of his train, will not preclude a 
recovery under the Federal Employers' 
Liability Act for his death while on the 
way over the top of the train to the 
front end thereof, where the evidence war- 
rants the finding that he was acting in 
the reasonable execution of the orders of 
his conductor whom the decedent was 
bound to obey. Castonia v. Maine Cen- 
tral R. Co., — N. H. — , 100 Atl. 601. 

When Habitual Violation. 

A carrier is answerable under the Fed- 
eral Employers' Liability Act where a car 
inspector was killed when other cars were 
moved, without lookout or warning, 
against cars about which he was working 
without having a blue flag displayed, where 
the blue-flag rule was, to the knowledge 
of the defendant, habitually disregarded. 
Louisville & Nashville R. Co. v. Payne, — 
Ky. — , 197 S. W. 928. 

A railway company is not absolved from 
liability under the Federal Employers' Lia- 
bility Act for the death of a car inspector 
who, in a railway yard contrary to a rule 
of the carrier, attempted to board moving 
cars to ride to his work, where the evi- 
dence showed habitual disregard of such 
rule to the knowledge of the defendant. 
Illinois Central R. Co. v. Skinner, — - Ky. 
— , 197 S. W. 552. 

A carrier was held liable under the Fed- 
eral Employers' Liability Act for injuries 
sustained by a car repairer from the 
movement without warning of cars be- 
tween which he was working without hav- 
ing displayed a blue flag, where, to the 
knowledge of the carrier, the blue flag 
rule was habitually disregarded. Louis- 
ville & Nashville R. Co. v. Payne, 
— Ky.— , 197 S. W. 928* 

Violation in Obedience to Direct Order. 

There may be a recovery under the 
Federal Employers' Liability Act for the 
death of an engine wiper who was killed 
while obeying a specific instruction to 
clean a moving engine, notwithstanding 
a general rule forbidding the performance 
of work on engines while in motion. 
Forbes v. Atchison, Topeka & Santa Fc 
R Co., — Kan. — , 168 Pac. 314. 

9. Orders Negligently Given. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 134. 
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Ordering Emi^oyee to Jump From Ten- 
der of Moving Engine. 

When, after shoveling coal forward on 
the tender of a locomotive, an employee 
was ordered by his superior to jump from 
the moving engine and was stfuck by a 
train 14 feet away moving 20 miles an 
hour in the opposite direction on an ad- 
joining track, the plaintiff was entitled 
to go to the jury in an action under the 
Federal Employers' Liability Act, on the 
issue of the negligence of the superior 
in giving the order, where it appeared 
that the impetus given the injured em- 
ployee bv the moving engine and the suc- 
tion of the passing train impelled him too 
far. Topore v. Boston & Maine R. Co., 

— N. H. — , 100 Atl. 153. 

IS. Negligence of Fellow Servants. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 134-136, and 
No. 3, p. 137. 

See also infra XI. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 137, and No. 4, p. 48. 

When Negligence of Coemployees Imma- 
terial. 

When, after shoveling coal forward on 
the tender of a locomotive, an employee 
was ordered by his superior to jump 
from the moving engine, and the former 
was struck by a train 14 feet distant 
moving in the opposite direction at 
20 miles an hour on an adjoining track, 
the question whether the giving of the 
order could be regarded as the act of a 
fellow servant does not arise in an action 
under the Federal Employers' Liability 
Act. Topore v. Boston & Nfaine R. Co., 

— N. H.— , 100 Atl. 153. 

Where an employee was injured by 
stepping on one of a number of round 
bolts which on that occasion were car- 
ried loose on the floor of a hand car, the 
question whether the bolts were left in 
that position by the act of a coservant or 
vice principal of the injured employee is 
of no consequence in an action based on 
the Federal Employers' Liability Act. 
Robie V. Boston & Maine R. Co., — Vt. 
— , 100 Atl. 925. 

(b) Abolition of Common-Law Rule. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 134, No. 3, p. 137, and 
No. 4, p. 48. 

See also infra XI. 

In General. 

The fact that an employee's injury was 



caused by the negligence of a fellow serv- 
ant is not a defense to an action under 
the Federal Employers' Liability Act. Cas- 
tonia V. Maine Central R. Co., — N. H. — , 
100 Atl. 601; Cincinnati, New Orleans & 
Texas Pacific R. Co. v. Hall, — C. C. A. — , 
243 Fed. 76; Roberts v. Cleveland, Cin- 
cinnati, Chicago & St. Louis R. Co., 202 111. 
App. 480, affirmed 279 111. 493, 117 N. E. 
97. 

(c) Liability for Negligence of. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 134, No. 3, p. 137, and 
No. 4, p. 48. 

See also infra XI. 

In GeneraL 

Under the Federal Employers' Liability 
Act a carrier is answerable for . injuries 
sustained by an employee from the negli- 
gence of a fellow servant. Hovaneck v. 
Great Northern R. Co., 166 Wis. 511, 
162 N. W. 927. 

That a servant's injury was caused by 
the negligence of a fellow servant, is not a 
defense to an action based on the Federal 
Employers' Liability Act. Scarlett v. 
Delaware, Lackawanna & Western R. Co., 
222 N. Y. 155, 118 N. E. 513, reversing 
167 App. Div. 324, 152 N. Y. Supp. 51. 

There may be a recovery under the Fed- 
eral Employers' Liability Act for injuries 
received by an employee as the result 
of the negligence of a coemployee, not- 
withstanding the contributory negligence 
of the former. Warren v. Jackson, 204 
111. App. 576. 

Injuries caused by the negligence of fel- 
low servants are actionable under the 
Federal Employers' Liability Act. Clem- 
ent V. Maine Central R. Co., — Me. — , 102 
Atl. 559. 

There may be a recovery under the Fed- 
eral Employers' Liability Act for injuries 
sustained by an employee as the result of 
the negligence of a fellow servant irre- 
spective of whether the latter was in- 
competent and the employer was aware of 
such incompetency. Hovaneck v. Great 
Northern R. Co., 165 Wis. 511, 162 N. W. 
927. 

Bit Driven Through Floor of Car. 

A master is answerable under the Fed- 
eral Employers* Liability Act for injuries 
received by an inexperienced car repairer 
from a bit which a coemployee, without 
warning, drove from beneath through the 
floor ofa car on which the former was sit- 
ting at work. Gulf, Colorado & Santa Fe 
R. Co. V. Hall, — Tex. Civ. App. — , 196 
S. W. 613. 

Moving Turntable. 

Where a fellow servant negligently 
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moved a turntable after it was lined up 
for a track which he must have known 
was in use, and a hostler, in the exercise 
of due care, was injured when the engine 
he was backing up, ran off the track at 
the turntable, the master was held liable 
in an action under the Federal Employers' 
Liability Act. Clement v. Maine Central 
R. Co., — Me. — , 102 Atl. 559. 

Usinc: Defective ManL 

The negligence of a servant in using a 
maul with knowledge that it was not prop- 
erly secured to the handle, is no defense 
to an action under the Federal Employ- 
ers' Liability Act for injuries sustained by 
a fellow servant when the head of the 
maul flew from the handle. Kight v. 
Vicksburg S. & P. R. Co., — La. — , 76 
So. 799. 

Signals Negligently Given. 

Liability on the part of the defendant 
is shown in an action under the Federal 
Employers' Liability Act, where a brake- 
man while between cars at night discon- 
necting the air hose, was killed in conse- 
quence of the starting of a train on a sig- 
nal negligently given by the conductor 
who did not exercise care to ascertain 
whether the brakeman was in a place of 
safety. Illinois Central R. Co. v. Norris, 
— C. C. A.—, 245 Fed. 926. 

Sudden Release of Air. 

A judgment for the plaintiff was sus- 
tained in an action under the Federal Em- 
ployers' Liability Act for injuries caused 
a brakeman while between the cars of a 
freight train disconnecting the air hose, 
as the alleged result of the negligence of 
the engineer in releasing the air, which, 
in consquence of the compressed condi- 
tion of the draft springs due to moving 
the train up a two 'per cent grade, per- 
mitted the cars to suddenly move forward 
a few feet. Harris v. St. Louis & San 
Francisco R. Co., — Mo. App. — , 200 S. 
W. 111. 

14. Safe Place. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 137. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 137. 

Delegation of Duty to Provide. 

Since a carrier cannot escape liability 
under the Federal Employers' Liability 
Act for the death of an employee who 
was killed when, at the direction of the 
former, he was engaged in transferring in 
interstate transportation heavy iron gird- 



ers from a car to a barge belonging to 
and under the control of an independent 
contractor, by delegating to the latter the 
duty of providing a safe place, the rela- 
tion between the carrier and such con- 
tractor is immaterial. Wilcznski v. Penn- 
sylvania R. Co., — N. J. L. — , 100 Atl. 226. 

Failure to Shore Up Cut Through Fill. 

A carrier is answerable under the Fed- 
eral Employers' Liability Act for injuries 
received by an employee from the caving- 
in of a cut he was making through a rail- 
way fill, as the result of the negligence of 
the defendant in failing to properly shore 
up the cut so as to prevent such an acci- 
dent. Cincinnati, New Orleans & Texas 
Pacific R. Co. V. Hall, — C. C. A. — , 243 
Fed. 76. 

Noxious Weeds Causing Injury. 

A section hand cannot recover under the 
Federal Employers' Liability Act for 
blood poisoning resulting from the pricks 
of noxious weeds growing along a right of 
way, since the presence of the weeds was 
not a breach of the master's duty to such 
employee where the latter's duties in- 
volved the care and maintenance of the 
right of way. McCutcheon v. Chicago, 
Milwaukee & St. Paul R. Co., — la. — , 164 
N. W. 774. 

Where an employee died from blood 
poisoning contracted while cutting poison 
ivy and noxious weeds from the right g0 
way of an interstate railway, the Indus- 
trial Accident Board, must, on an appli- 
cation for compensation under a state 
Workmen's Compensation Act, determine 
whether the decedent was engaged in 
interstate commerce, when the work he 
was employed at was necessary to pre- 
serve the track, prevent the spread of fire 
to bridges and adjoining property, and 
the weeds from covering the rails so as to 
cause engines to slip. Plass v. Central 
New England R. Co., 221 N. Y. 472, 117 
N. E. 952, reversing 169 App. Div. 826, 155 
N. Y. Supp. 854. 

Employee Escaping Water Slopping From 
Tender. 

It cannot be said as a matter of law, in 
an action based on the Federal Employ- 
ers' Liability Act, that the defendant was 
free from negligence where an employee, 
while walking between two tracks, in or- 
der to escape water which was slopping 
from a passing engine in consequence of 
the clogging of the overflow, stepped to 
the ends of the ties of the parallel track 
and before he could regain the path be- 
tween the tracks after the passing of the 
engine, he was struck and killed by a train 
on the other track which came silently 
drifting or coasting from the opposite di- 
rection without warning or signal. Thomas 
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V. Atchison, Topeka & Santa Fe R. Co., 
— Kan.—, 168 Pac. 322. 

(b) Tracks. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 137. 

Defective Tracks. 

A laborer may recover under tjie Fed- 
eral Employers' Liability Act for injuries 
sustained in consequence of a defective 
track and the negligence of an engineer, 
while at the direction of the latter, the 
former was riding on the engine of a train 
provided by the master to convey laborers 
to their work, and on which the plaintiff was 
unable to find a place because of the over- 
crowding of the cars, where it did not 
appear that he was given notice by rule 
or otherwise not to ride on the engine. 
Roberts v. Cleveland, Cincinnati, Chicago 
& St. Louis R. Co., 279 111. 493, 117 N. E. 
97, affirming 202 111. App. 480. 

(c)^ Inspection. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 137. 

Su£ficiency. 

A finding that a skid which was used 
for moving piling was not inspected by a 
foreman is warranted in an action under 
^e Federal Employers* Liability Act for 
mjuries sustained by an employee from 
the breaking of the skid, from testimony 
that the former in passing merely glanced 
at the skid as it was lying on the ground. 
St. Louis, Iron Mountain Sc Southern R. 
Co. V. Ingram, 124 Ark. 298, 187 S. W. 
452, affirmed without opinion 244 U. S. 
647, 61 L. ed. — , 37 Sup. Ct. Rep. 741. 

(e) Structures Near Track. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 138. 

Bridge Girder. 

Where an inexperienced brakeman was 
injured by coming into contact with the 
projecting central girder of a bridge 
while, at the direction of the engineer, 
he was bleeding the brakes of a slowly 
moving train on a dark night, the evi- 
dence was sufficient to warrant a finding 
of the negligence of the defendant in an 
action under the Federal Employers' Lia- 
bility Act, where the plaintiff was not 
aware of nor had he been warned of the 
condition and proximity of the bridge. 
Norton v. Maine Central R. Co., — Me. — , 
100 Atl. 598. 

Coal Shed. 
It is not actionable negligence under the 



Federal Employers' Liability Act to con- 
struct a spur track curving in towards a 
coal shed so dosely as to create a liabil- 
ity to catch a person between the shed 
and the side of a car rounding the curve. 
Morris v. Pryor, — Mo. — , 198 S. W. 817. 

(f) Cars Not in Clear. 

ee also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 138. 

Cars of .Unusual Width. 

A case for the plainfiff is shown in an 
action under the Federal Employers' Lia- 
bility Act by evidence that a brakeman 
was knocked from the side ladder of a 
freight car by a car of extraordinary 
width which stood on an adjoining track 
in a railway yard near the point of in- 
tersection of two tracks, where the plain- 
tiff had no knowledge of the danger and 
had not been warned or instructed with 
respect thereto, since the risk was not an 
obvious one. Sanderson v. Boston & 
Maine R. R., — Vt — , 101 Atl. 40. 

There cannot be a recovery under the 
Federal Employers* Liability Act for the 
death of a brakeman where the probabil- 
ities are equally balanced as to whether 
he was killed by accidently falling from 
the side of a car or being struck by an 
extra wide freight car standing on a par- 
allel track. Tremelling v. Southern Pac. 
Co., — Utah,—, 170 Pac. 80. 

(h) Bridges. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 138. 

Narrow Bridge. 

Where a fireman on an interstate train 
was killed by his head striking the tim- 
bers of a narrow bridge, as in the dis- 
charge of his duties he leaned from an 
engine to look for signals, the master is 
answerable under the Federal Employers* 
Liability Act. Vallery v. Barrett, — Colo. 
— , 167 Pac. 979. 

(i) Overhead Obstructions. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 138. 

Low Bridge. 

Where a brakeman was last seen alive 
on the fourth car of a train walking to- 
wards the engine as it approached a low 
overhead bridge, and he did not have time 
to reach the tender of the engine before it 
passed under the bridge and another bridge 
a short distance away was not high 
enough to clear a man when standing on 
the tender, and the brakeman was after- 
ward found lying on the tender in a dying 
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condition with a gash in his head and with 
his feet towards the engine, the jury, in 
an action under the Federal Employers' 
Liability Act, were justified in finding that 
he was struck by the second bridge. Phil- 
adelphia & Reading R. Co. v. Marland, — 
C. C. A. —, 239 Fed. 1. 

A judgment for the plaintiff was af- 
firmed in an action under the Federal Em- 
ployers* Liability Act for the death of a 
brakeman whom it was alleged was struck 
by an overhead bridge which was lower 
in the middle than at the sides, the dan- 
ger from which was hidden by the smoked 
and discolored condition of the bridge. 
Marland v. Philadelphia & Reading R. Co., 
— C. C. A. — , 246 Fed. 91, S. C. 152 C. C. 
A. 51. 239 Fed. 1, certiorari denied 245 U. 
S. —, 62 L. ed. — , 38 Sup. Ct. Rep. 191. 

(m) Pits. 

Cinder Pits. 

Where a brakeman was injured by fall- 
ing into a water cinder pit in a railway 
yard which he was crossing at night to 
obtain a drinking cup for the crew of an 
interstate train, the master was held lia- 
ble under the Federal Employers' Liability 
Act. Baltimore & Ohio R. Co. v. Whit- 
acre, 124 Md. 411, 92 Atl. 1060, afHrmed on 
other grounds 242 U. S. 169, 61 L. ed. — . 
37 Sup. Ct. Rep. 33. 

(n) Ways and Paths. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 140. 

Approach to Switches. 

No liability under the Federal Employ- 
ers' Liability act is shown by the fact that 
a brakeman was injured as the .result of 
the failure of a railway company to con- 
struct a path or special walk leading to a 
switch for the use of employees who had 
to operate the switch. Western Mary- 
land R. Co. V. Sanner, — Md, — ^ 101 Atl. 
587. 

The fact that the ends of the ties at 
the outer side of a curved track were 
higher than those at the other end does 
not show the negligence of the defendant 
in an action under the Federal Employers' 
Liability Act for injuries received by a 
brakeman who jumped from a moving 
locomotive to throw a switch, and who 
was injured in consequence of the condi- 
tion of the track at the outer side of the 
curve. Western Maryland R. Co. v. San- 
ner, — Md. — , 101 Atl. 587. 

Obstructions in Path Between Tracks. 

The doctrine of safe place applies where 
car inspector, while boarding a train, was 
injured by stumbling over a jack block 
which was negligently left between the 



tracks in a railway yard on a smooth, level 
cinder path which, for the use of em- 
ployees, was ordinarily kept free from ob- 
structions. Illinois Central R. Co. v. Skin- 
ner, — Ky. — , 197 S. W. 652. 

15. Defective Appliances and Tools. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 140-142, and 
No. 3, p. 138. 



(b) Engines. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 140. 

Defective Brakes. 

A judgment for the plaintiff, in an ac- 
tion under the Federal Employers* Liabil- 
ity Act, was sustained where it was 
alleged that an employee's death was due 
to the inability of an engineer to stop the 
locomotive which struck the decedent, be- 
cause of the defective condition of the 
driving wheel power brakes. Union Pac. 
R. Co. V. Huxoll, 245 U. S. — , 62 L. ed. — . 
38 Sup. Ct. Rep. 187, affirming 99 Neb. 
170, 155 N. W. 900. 

(c) Cars. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 141, and No. 3, p. 138. 

Obstructions on Floor of Hand Car. 

The fact that instead of being kept in 
a box or keg round bolts were carried 
loose on the floor of a handcar where they 
were liable to roll around or be scuffled 
about by the feet of employees who were 
riding on the car, and one of them stepped 
on a bolt and was thrown from the car 
and injured, is enough to warrant an in- 
ference of negligence on the part of the 
defendant in an action founded on the 
Federal Employers' Liability Act. Robie 
V. Boston & Maine R. Co., — Vt — ^ 100 
Atl. 925. 

(e) Tools. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 141, and No. 3, p. 138. 

Hammers. 

A carrier is answerable under the Fed- 
eral Employers' Liability Act for injuries 
sustained by an employee from a chisel 
when it was struck by a coemployee with 
a hammer which was defective and which 
was an unsafe tool to be used in the work 
in which the plaintiff was engaged. Hov- 
aneck v. Great Northern R. Co., 165 Wis. 
511, 162 N. W. 297. 
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Mauls. 

The failure to secure the head of a maul 
to the handle by a wedge is negligence 
rendering a carrier liable under the Fed- 
eral Employers' Liability Act for an in- 
jury to an employee who was struck by 
the head of the maul when it flew from 
the handle while being used by a fellow 
servant. Kight v. Vicksburg, S. & P. R. 
Co., — La. — , 76 So. 799. 

Claw-bar. 

A servant who was injured while draw- 
ing bolts from a bridge with a defective 
claw bar, was held entitled to recover 
under the Federal Employers* Liability 
Act, for the negligence of the master in 
providing such a tool. Williams v. Pryor, 
— Mo.— ,200 S. W. 63.. 

17. Movement of Engines and Cars. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 142-148, No. 3, 
p. 15, and No. 4, p. 48. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 142, and No. 3, p. 138. 

Employee Injured by Wild Engine. 

'A judgment for the plaintiff was sus- 
tained in an action under the Federal Em- 
ployers' Liability Act, for the death of the 
fireman of an mterstate passenger train, 
where, when the train was standing at a 
station while a defect in the air brake sys- 
tem was being located, he left his engine 
and while he was sitting between the ten- 
der and the first car of the train, was killed 
when a wild engine which was started by 
a trespasser, ran into the passenger train. 
Hober v. New York & Pennsylvania Co., 
220 N. Y. 613, 115 N. E. 1041, affirming 171 
App. Div. 887, 155 N. Y. Supp. 1113. 

Passing in Front of Engine. 

There can be no recovery under the Fed- 
eral Employers' Liability Act where a 
switchman, after giving a signal for an en- 
gine to back up, ran across the track in 
front of the engine and was struck and 
killed, where there is nothing in the evi- 
dence to warrant the jury in finding negli- 
gence on the part of the engineer or fire- 
man of the engine. Herlihy v. New York, 
New Haven & Hartford R. R. Co., — 
Mass. — , 116 N. E. 546. 

Sudden Starting. 

An employee of an interstate electric 
railway was held entitled to recover under 
the Federal Employers' Liability Act for 
injuries sustained by the sudden start- 
ing of an electric motor as he was board- 
ing it to go to the place where he was 



engaged in cleaning and bonding rails. 
Cholerton v. Detroit, Jackson & Chicago 
R. Co., — Mich.— , 165 N. W. 606. 

(d) Lookout and Warning Signals. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 143 and No. 3, p. 138. 

In General. 

A judgment for the plaintiff was sus- 
tained in an action based on the Federal 
Employers' Liability Act, for injuries re- 
ceived by an employee when struck by 
a snow plow which approached without 
warning as he was cleaning snow from 
interstate tracks. Morata v. Oregon- 
Wash. R. &. N. Co., — Oreg.— , 170 Pac. 
291. 

A judgment for the plaintiff was sus- 
tained in an action under the Federal Em- 
ployers' Liability Act for the death of 
a car inspector as the result of the negli- 
gence of an engineer in moving cars with- 
out warning while the former was be- 
tween them in the discharge of his duties. 
Atlantic Coast Line R. Co. v. Dutton, 104 
S. C. 616, 88 S. E. 263, affirmed 245 U. S. 
— , 62 L. ed. — , 38 Sup. Ct. Rep. 191. 

Duty of Employee to Lookout for Engines 
and Trains. 

A judgment for the plaintiff, in an ac- 
tion under the Federal Employers* Lia- 
bility Act, affirmed where the jury re- 
duced the verdict one-third for the con- 
tributory negligence of the plaintiffs in- 
terstate, who was charged with the duty 
of looking out for and warning other em- 
ployees of the approach of trains, and 
who was killed by a negligently operated 
engine running against the current of traf- 
fic. DeMaria v. New York Central R. Co., 
-App. Div.—, 168 N. Y. Supp. 292. 

In an action under the Federal Employ- 
ers' Liability Act it was held that the con- 
ductor of a switching crew might go upon 
a track without taking adequate precau- 
tions against the movement of a switch 
engine until the time appointed, where he 
had given orders that it should not be 
moved until a designated train had passed. 
Southern R. Co. v. Fisher, — Ala. — , 74 
So. 580. 

Duty to Watch for Employees on Side 
Ladders of Passing Trains. 

A carrier is not liable under the Federal 
Employers' Liability Act for the death of 
a brakeman who, while descending a side* 
ladder of a car, was struck by a rapidly 
moving train passing on a parallel track, 
where neither the engineer nor fireman of 
such train saw the decedent's danger or 
were aware thereof, and no rule of the car- 
rier required them to keep a lookout for 
employees who might be descending the 
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ladders of the cars of passing trains. Cru- 
zan V. New York Central & Hudson River 
R. Co., — Mass. — . 116 N. E. 879. 

Failure to Give Warning of Train Running 
Against Current of Tra£Eic. 

Negligence is shown, in an action un- 
der the Federal Employers* Liability Act, 
where a section man was struck and killed 
by a north-bound train running on a south- 
bound track, when it appeared that the 
engineer saw the decedent without giving 
him a signal until it was too late for him 
to escape, to warn him of the unusual fact 
that the train was running against the cur- 
rent of traffic. Southern R. Co. v. McGuin, 
— C. C. A. — , 240 Fed. 649, certiorari de- 
nied 244 U. S. 654, 61 L. ed. — , 37 Sup. Ct. 
Rep. 652. 

(g) Starting or Stopping With Unneces- 
sary Violence. 

See also same section Federal Ry. Digest, 
Vol. I. No. 3, p. 146. 

Sudden Stops. 

A finding of the negligence of a con- 
ductor is justified in an action based on 
the Federal Employers' Liability Act from 
evidence that without a signal from a 
brakeman and without ascertaining whether 
the latter was prepared for a stop of a 
train, the conductor gave a stop signal and 
that the stopping of the train threw the 
brakeman from the end-sill of the car on 
which he was standing in order to un- 
couple the car. Thompson v. Minneapolis 
& St. Louis R. Co., 133 Minn. 203, 158 N. 
W. 42, affirmed without opinion 242 U. S. 
623, 61 L. ed. — , 37 Sup. Ct. Rep. 244. 

A carrier is answerable under the Fed- 
eral Employers' Liability Act where a 
brakeman was thrown from the top of a 
train by the negligent stopping thereot 
with unnecessary violence rather than by 
his stepping on a banana peel. Castonio 
V. Maine Central R. Co., — N. H. — , 100 
Atl. 601. 

It cannot be said, in an action founded 
on the Federal Employers' Liability Act, 
that the cause of a brakeman's death was 
conjectural where it was a fair inference 
from the evidence was that his death was 
caused by the negligent giving of a stop 
signal by the conductor. Thompson v. 
Minneapolis & St. Louis R. Co., 133 Minn. 
203, 158 N. W. 42, affirmed without opinion 
242 U. S. 623, 61 L. ed — , 37 Sup. Ct. Rep. 
244. 

Jerks, Bumps and Lurches. 

Conflicting evidence in an action based 
on the Federal Employers' Liability Act, 
reviewed and held to show that a fireman 
was thrown from the tender of his engine 
while he was standing on the coal, by a 



jerk or lurch of the engine, which was 
caused by the negligence of the engineer. 
Westling v. Atchison, Topeka & Santa Fe 
R. Co., — Kan. — , 165 Pac. 669, certiorari 
denied 246 U. S. — , 62 L. ed. — , 38 Sup. 
Ct. Rep. 13. 

(h) Kicking Cars. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 147, No. 3, p. 139 and 
No. 4, p. 48. 

Against Car on Which Employee Work- 
ing. 

A judgment for the plaintiff was af- 
firmed in an action under the Federal Em- 
ployers' Liability Act, for injuries sus- 
tained by an employee who, while on the 
roof of a refrigerator car at night seal- 
ing the vents, was thrown therefrom when 
another car was shunted against it with- 
out warning. Atchison, Topeka & Santa 
Fe R. Co. V. Cole, 245 U. S. — , 62 L ed. — , 
3S Sup. Ct. Rep. 221, affirming 97 Kan. 
461, 155 Pac. 949, S. C. 92 Kan. 132, 139 
Pac. 1177. 

Kicked Car Causing Opening of Trap Door 
of Coal Car. 

A switchman may recover under the 
Federal Employers' Liability Act for in- 
juries sustained when a car of coal on 
which he was riding in a railway yard, was 
struck by another car so as to cause a de- 
fective trap door in the bottom of the car 
to open and throw the plaintiff and the 
coal beneath the car. Chesapeake & Ohio 
Ry. Co. V. Cooper, 168 Ky. 37, 181 S. W. 
933, writ of error dismissed 242 U. S. 670, 
61 L. ed — . 37 Sup. Ct. Rep. 11. 

18. Miscellaneous. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 148. 

(a) In GeneraL 

See also same section Federal Ry. Di- 
gest, Vol. I, No. 2, p. 148. 

Injury to Health From Use of Paint 
Sprayer. 

In order to recover under the Federal 
Employers' Liability Act for the impair- 
ment of the health of an employee in con- 
sequence of the continuous use of a paint 
sprayer or "gun" which discharged a pois- 
onous and deleterious mist or spray, the plain- 
tiff must show by a preponderance of evi- 
dence that the defendant was ^ilty of a 
want of ordinary care and caution in fail- 
ing to provide the former with a respira- 
tor or nose guard for use while operating 
such appliance, and that such want of care 
was in whole or in part the direct cause of 
the plaintiff's injury. Baltimore & Ohio 
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R. Co. V. Branson, 128 Md. 678, 98 Atl. 225, 
reversed without opinion 242 U. S. 623, 61 
L. ed. — , 37 Sup. Ct. Rep. 244. 

In order to -recover under the Federal 
Employers' Liability Act for the impair- 
ment of the health of an employee from 
the continuous use of a paint sprayer or 
"gun," the plaintiff must prove by a pre- 
ponderance of the evidence that the de- 
fendant negligently caused or directed the 
former to use in such apparatus, without 
providing him with a respirator or nose 
guard, materials which were poisonous or 
deleterious to the health of the operator 
when expelled from the "gun" in the form 
of a mist or spray, and that the plaintiff 
was employed in using such appliance in 
some act which had some real or substan- 
tial relation to interstate commerce. Bal- 
timore & Ohio R. Co. V. Branson, 128 Md. 
678, 98 Atl. 225, reversed without opinion 
242 U. S. 623, 61 L. ed. — , 37 Sup. Ct. Rep. 
244. 

(d) Juipping From Train in Fright. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 149. 

On Blowing Out of Crown Sheet 

A cause of action under the Federal Em- 
ployers' Liability Act is shown where a 
brakeman was injured by jumping from a 
locomotive in fright when the crown sheet 
blew out with a loud noise in consequence 
of the negligence of the engineer in inject- 
ing cold water into the boiler when the wa- 
ter was low. Vandalia R. Co. v. Stringer, 
182 Ind. 676, 106 N. E. 865, rehearing de- 
nied 182 Ind. 684, 107 N. E. 673, writ of 
error dismissed 242 U. S. 614, 61 L. ed. — , 
37 Sup. Ct. Rep. 212. 



VIII. PROXIMATE CAUSE. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2. pp. 149-152 and No. 
3, p. 139. 

A. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 149, No. 3, p. 139. 

Failure to Provide Sufficient Number of 
Employees. 

Where a section hand sustained an in- 
jury while attempting with but two assist- 
ants to lift a heavy rail when six or eight 
men were required to do so, it was held in 
an action under the Federal Employers' 
Liability Act, that the failure of the de- 
fendant to provide a sufficient number of 
men to lift the rail was the proximate 
cause of the accident. Sorenson v. North- 
ern Pacific R. Co., — Mont. — , .163 Pac. 
560. 



Failure to Display Blue FJag. 

The proximate and sole cause of the 
death of a car inspector was held, in an 
action under the Federal Employers' Lia- 
bility Act, not to have been his failure to 
display a blue flag before going to work 
about or between cars against which other 
cars were shoved without lookout or 
warning, where the defendant was aware 
of an habitual disregard of the blue-flag 
rule. Louisville & Nashville R. Co. v. 
Payne, — Ky. — , 197 S. W. 928. 

Defective Hand Car. 

The proximate cause of an injury to a 
section hand was held, in an action under 
the Federal Employers' Liability Act, to 
have been the defective condition of a 
hand car which two men were replacing 
on the track, where the condition of the 
car caused the wheels to bind and in con- 
sequence the plaintiff was injured by the 
necessary jerk given the car by his co- 
employee. Carnahan v. Chicago, Burling- 
ton & Quincy R. Co., — Neb.— , 165 N. 
W. 956. 

B. Negligence of Fellow Servants. 

See also same section Federal Ry. Digest, 
Vol. 3, No. 2, p. 150. 

Bit Driven Through Floor of Car by Co- 
employee. 

The proximate cause of the injury to an 
employee was held to have been the negli- 
gence of the defendant in an action 
founded on the Federal Employers* Liabil- 
ity Act, where, while sitting at work on 
the floor of a car, an inexperienced ap- 
prentice was injured when, without warn- 
ing, a bit was driven through the floor of 
the car from beneath by a coemployee. 
Gulf, Colorado & Santa Fe R. Co. v. Hall, 
Tex. Civ. App. — , 196 S. W. 613. 

C. Defective Appliances. 

See also same section Federal Ry. Digest, 
Vo. I, No. 2, p. 151. 

(No new decisions.) 

D. Safe Place. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 151-152. 

1. In General 

Concurring Causes. 

Where a car inspector in boarding a 
moving car stumbled over a jack block 
which was negligently left between the 
tracks in a railway yard and he was thrown 
against a stationary car on another track 
and by the impact was thrown back under 
the moving train, both the presence of 
the jack block and the stationary car were 
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concurring causes, and the presence of 
such car was not such an independent in- 
tervening cause as will relieve the de- 
fendant from liability under the Federal 
Employers' Liability Act. Illinois Central 
R. Co. V. Skinner, — Ky. — , 197 S. W. 552. 

E. Acts of Injured Employee. 

(No new decisions.) 
F. Movement of Trains. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 152. 

(No new decisions.) 



IX. ASSUMED RISK. 

See generally the same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 152-168, No. 3, 
pp. 139-142, and No. 4, p. 149. 

A. In General. 

What Law Governs State Courts in Deter- 
mining Assumption of Risk. 

Whether the plaintiff is chargeable with 
assumption of risk is to be determined in 
a state court in accordance with the Fed- 
eral decisions rather than those of the 
state courts. Roberts v. Cleveland, Cin- 
cinnati, Chicago & St. Louis R. Co.. 202 
111. App. 480, affirmed — 111. — . 117 N. E. 
97. 

It is the common-law doctrine of as- 
sumption of risk which may be invoked 
as a defense to an action under the Fed- 
eral Employers' Liability Act. Williams 
v. Pryor, —Mo.—, 200 S. W. 53. 

'The question of assumed risk in an ac- 
tion under the Federal Employers' Lia- 
bility Act, is to be determined from the 
principles of the common law, except 
when the injury or death of an employee 
is caused in whole or in part by a car- 
rier's violation of Federal statutes enacted 
for the safety of employees. Panhandle 
& Santa Fe R. Co. v.- Brooks, — Tex. Civ. 
App.—, 199 S. W. 665. 

B. Effect of Federal Act on Common- 
Law Rule. 

See also same section Federal Ry. Digest, 
Vol, I, No. 2, p. 152, and No. 3, p. 139. 

In General. 

Assumed risk is not eliminated as a de- 
fense in all cases by the terms of the Fed- 
eral Employers' Liability Act. Southern 
R. Co. V. Fisher, — Ala. — , 74 So. 580. 

Assumed risk is a legitimate defense to 
an action founded on the Federal Em- 
ployers' Liability Act. Durand v. Atchi- 



son, Topeka & Santa Fe R. Co., — Kan. 
— , 165 Pac. 653. 

Assumption of risk is available to the de- 
fendant in an action founded on the Fed- 
eral Employers' Liability Act. Norton v. 
Maine Central R. Co., — Me. — , 100 Atl. 
598. 

Under the Federal Employers' Liability 
Act the defense of assumed risk remains 
the same as at common law. Sims v. Min- 
neapolis, St. Paul & S. g. M. R. Co., — 
Mich. — , 162 N. W. 988. 

Assumed risk is still a defense to an 
action based on the Federal Employers' 
Liability Act, and it covers the risks con- 
nected with the conduct of his business 
of which a railway employee knows or 
should know by the use of ordinary care. 
Harris v. Cincinnati, New Orleans & 
Texas Pacific R. Co., — Ky. — , 197 S. W. 
464. 

The fact that an action is founded on the 
Federal Employers* Liability Act does not 
prevent the application of the. defense of 
assumption of risks when the injury is 
not caused by a violation by the carrier 
of some safety statute enacted for the 
benefit of employees. McFarland v. 
Chesapeake & Ohio R. Co., — Ky. — , 
197 S. W. 944. 

The defense of assumed risk is ex- 
pressly eliminated from an action under 
the Federal Employers' Liabilitjc Act for 
injuries to or the death of an employee 
resulting from any defect or insufficiency, 
due to the negligence of a carrier, in its 
cars, engines, appliances, machinery, 
tracks, roadbed, or other equipment. War- 
ren V. Jackson, 204 111. App. 576. 

C. Violation of Safety Statutes. 

See generallv same section Federal Ry. 
Digest, Vol. I, No. 2, p. 153, No. 3, p. 139, 
No. 4, p. 49. 

What are Safety Appliances. 

Neither a station water tank nor a 
painter's scaffold or ropes supporting the 
same are safety appliances within the 
meaning of the Federal Employers' Lia- 
bility Act with respect to the abolition 
of the defense of assumed risk. McFar- 
land V. Chesapeake & Ohio R. Co., — Ky. 
— , 197, S. W. 944. 

2. Federal Statutes, 
(a) In GeneraL 

When Violation of Statute Proximate 
Cause of Injury. 

When the violation by a carrier of some 
Federal statute enacted for the safety of 
employees causes or contributes to the in- 
jury or death of a railway employee, by 
the express terms of section 4 of the Fed- 
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cral Employers' Liability Act the defense 
of assumption of risk is abolished. At- 
lantic Coast Line R. C. v. Kennedy, — Ga. 
— , 92, S. E. 973; Southern R. Co. v. Black- 
well, — Ga. App. — , 93 S. E. 321; Jones v. 
Southern R. Co., — Ky. — , 194 S. W. 658; 
Cincinnati, New Orleans & Texas Pacific 
R. Co. V. York, — Ky. — , 194 S. W. 1034; 
Clapper v. Dickinson, — Minn. — , 163 N. 
W. 752; Chicago, Rock Island & Gulf R. 
Co. V. DeBord, — Tex. — , 192 S. W. 767, 
reversing — Tex. Civ. App. — , 146 S. W. 
667. 

Assumed risk is a defense to an action 
under the Federal Employers' Liability 
Act, except when injury to an employee 
is due to the master's violation of some 
Federal statute enacted for the safety of 
employees. Carnahan v. Chicago, Bur- 
lington & Quincy R. Co., — Neb. — , 165 
N. W. 956; Morta v. Oregon-Wash. R. & 
N. Co., — Oreg.—, 170 Pac. 291; Pan- 
handle & Santa Fe R. Co. v. Brooks, 
— Tex. Civ. App.—, 199 S. W. 665. 

(b) Safety Appliance Act. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 154, No. 3, p. 139 and 
No. 4, p. 49. 

See general Safety Appliance Act, Federal, 
infra. 

D. What Risks Assumed. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 155-168, No. 3. 
pp. 139-142, and No. 4, p. 49. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 155, No. 3, p. 139, and 
No. 4, p. 49. 

Obvious or Known Dangers. 

Assumed risk is not a defense to an ac- 
tion under the Federal Employers' Liabil- 
ity Act, unless an injured employee has 
prior knowledge of the condition from 
which a danger arose. Clement v. Maine 
Central R. Co., — Me. — , 102 Atl. 559. 

Under the Federal Employers' Liability 
Act a master is not liable for injuries 
received by an employee from a danger 
which was obvious to and fully appreciat- 
ed by him. Capan v. Delaware Lacka- 
wanna & Western R. Co., — N. J. — , 102 
Atl. 661. 

The risk of injury from the negligence 
of the officers, agents or employees of a 
railway company are assumed by a ser- 
vant when obvious, or fully known to and 
appreciated by him, as such risks do not 
fall within section 4 of the Federal Em- 
ployers' Liabilitpr Act, abolishing such de- 
fense where a violation by a carrier or any 



safety statute enacted for the protection 
of employees contributes to or causes the 
injury or death of an employee. Boldt 
V. Pennsylvania R. Co., 245 U. S. — , 62 
L. ed. — , 38 Sup. Ct. Rep. 139, affirming 
134 C. C. A. 175, 218 Fed. 367. 

Difference Betweeen Assumed Risk and 
Contributory Negligence. 

The conduct of a brakeman of an inter- 
state train in crossing a railway yard at 
night in order to procure a drinking cup 
for the engine crew cannot, in an action 
founded on the Federal Employers' Lia- 
bility Act, be regarded as an assumption of 
the risk of injury from falling into a cin- 
der pit, but rather as contributory negli- 
gence. Baltimore & Ohio R. Co. v. Whit- 
acre, 124 Md. 411, 92 Atl. 1060, affirmed on 
other grounds 242 U. S. 169, 61 L. ed. — , 
37 Sup. Ct. Rep. 33. 

Where, as the result of a carrier's negli- 
gence, a switchman was thrown from a flat 
car he was riding with his feet in the stir- 
rup while he was bending over and holding 
with his hand to a cleat on the floor of 
the car in the act of uncoupling the car 
or in completing an intended kicking 
movement, his conduct presents a ques- 
tion of contributory negligence rather than 
of assumed risk. Bolch v. Chicago, Mil- 
waukee & St. Paul R. Co., 90 Wash. 47, 
155 Pac. 422, writ of error dismissed 242 
U. S. 616, 61 L. ed. — , 37 Sup. Ct. Rep. 211. 

The failure of an employee to choose a 
safe rather than an unsafe way for per- 
forming a duty does not constitute an 
assumption of the risk of injury, but rather 
amounts to contributory negligence. Illi- 
nois Central R. Co. v. Skinner, — Ky. — , 
197 S. W. 552; Williams v. Pryor, — Mo. 
— , 200 S. W. 53. 

Unusual Risks of Employment. 

The Federal decisions hold that, under 
the Federal Employers' Liability Act, an 
employee does not assume the risks of in- 
jury which are not necessarily, ordinarily 
or naturally incident to the occupation in 
which he 'is engaged, until he becomes 
aware of the neglect or default out of 
which the danger a'nd risk arise, unless 
both the defect and the risk are so obvi- 
ous that an ordinarily prudent person 
would have observed and appreciated thenri. 
Roberts v. Cincinnati, Chicago & St. Louis 
R. Co., 202 III. App. 480, affirmed — III. — . 
117 N. E. 97. 

Danger of Striking Train When Jumping 
From Train on Parallel Track. 

The doctrine of assumption of risk does 
not apply in an action under the Federal 
Employers' Liability Act, where, after 
shoveling coal forward on the tender of a 
locomotive, an employee was ordered by 
his superior to jump from the moving en- 
gine and he was struck by a train 14 feet 
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away moving in the opposite direction at 
20 miles an hour on an adjoining track, 
where the testimony was that the impetus 
given him by the moving engine and the 
suction of the train impelled him too far. 
Topore v. Boston & Maine R. Co., — N. 
H. ~, 100 Atl. 153. 

Fidlure to Display Blue Flag. 

The failure of a car inspector to dis- 
play a blue flag before going to work 
about or between cars does not constitute 
such an assumption of the risk of injury 
from the movement of other cars on the 
same track without lookout or warning, as 
to prevent a recovery under the Federal 
Employers' Liability Act for his death, 
where, to the knowledge of the defendant, 
there was an habitual disregard of the 
blue-flag rule. Louisville & Nashville R. 
Co. V. Payne, — Ky. — , 197 S. W. 928. 

SL Negligence of Employer. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 157, and No. 3, p. 140. 

When Risk of Assumed. 

In an action under the Federal Employ- 
ers' Liability Act an employee cannot be 
charged with assumption of the extraordi- 
nary risks which are due to the masters' 
negligence, until the former becomes 
aware of such negligence and of the risk 
arising therefrom, unless the defect and 
the risk are so apparent and obvious that 
an ordinary careful person would have ob- 
served the one and appreciated the other. 
Chicago, Rock Island & Pacific R. Co. v. 
Hughes, — Okla. — , 166 Pac. 411. 

A servant cannot, in an action under 
the Federal Employers' Liability Act, be 
charged with assuming the risk of injuries 
growing out of the master's negligence. 
Williams v. Pryor, — Mo. — , 200 S. W. 53. 

Violation of Rules by Employer. 

A section foreman whose duty it was 
to look out for the safety of himself and 
the men under him does not, under the 
Federal Employers' Liability Act, assume 
the risk of injury from the negligence of 
those in charge of a backing train in fail- 
ing to station a man on the front car, as 
required by the rules of the defendant of 
which the decedent was aware. Willever 
V. Delaware, L. & W. R. Co., — N. J. L. — , 
99 Atl. 321, reversing 87 N. J. L. 348, 94 
Atl. 959, writ of error dismissed 244 U. S. 
663, 61 L. ed. — , 37 Sup. Ct. Rep. 650. 

3. Negligence of Fellow Servants. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 157, and No. 3, p. 140. 

Not an Assumed Risk. 

A railway employee's contract of em- 



ployment does not, under the terms of the 
Federal Employers' Liability Act, involve 
him in any general assumption of risk from 
the negligence of coemployees. Southern 
R. Co. V. Fisher, — Ala. — , 74 So. 580; 
Illinois Central R. Co. v. Xigas, 4 Tenn. 
Civ. App. 257. 

In an action under the Federal Employ- 
ers' Liability Act wherein there was no 
presumption of the negligence of the de- 
fendant, but there was some evidence from 
which it could be inferred that the plain- 
tiff's injury was caused by the negligence 
of a coemployee, the court cannot say, as 
a matter of law, that the injury was caused 
by a risk of the plaintiff's employment 
which he had assumed. Louisville & Nash- 
ville R. Co. V. Coatney, — Ga. App. — , 93 
S. E. 228. 

Under the Federal Employers' Liability 
Act an injured employee does not assume 
the risk of injury from the negligence of 
his fellow servants. Thompson v. Minne- 
apolis & St. Louis R. Co., 133 Minn. 203, 
158 N. W. 42, affirmed without opinion 242 
U. S. 623, 61 L. ed — , 37 Sup. Ct. Rep. 244. 

A railway employee does not under the 
Federal Employers' Liability Act, assume 
the risk of injury from the negligence of 
his fellow servants in the absence of prior 
knowledge thereof on his part. Gulf, Colo- 
rado & Santa Fe R. Co. v. Hall, — Tex. 
Civ. App. — , 196 S. W. 613. 

Under the Federal Employers' Liability 
Act an employee does not assume the risk 
of injury from the negligence of a fellow 
servant. Hovaneck v. Great Northern R. 
Co., 165 Wis. 511, 162 N. W. 927. 

Under the Federal Employers' Liability 
Act an employee may assume the risk of 
injury from the negligence of a fellow ser- 
vant. Castonia v. Maine Central R. Co., 

— N. H. — , 100 Atl. 601. 

A servant does not, under the Federal 
Employers' Liability Act, assume risks 
created by the negligence of fellow ser- 
vants. Warren v. Jackson, 204 111. App. 
576. 

Negligent Movement of Turntable. 

A hostler is not chargeable with as- 
sumed risk in an action under the Federal 
Employers' Liability Act for injuries 
caused by the derailment of a backing 
engine in consequence of the negligent 
movement of a turntable by a fellow ser- 
vant. Clement v. Maine Central R. Co., 

— Me.—, 102 Atl. 559. 

Coemployee Boring Hole Through Floor 
of Car. 

An inexperienced apprentice was not 
chargeable, as a matter of law, in an ac- 
tion under the Federal Employers' LiabU- 
ity Act, with assumption of the risk where, 
while sitting on the floor of a car at work, 
he was injured when, without warning, a 
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bit was driven through the floor of the car 
from underneath by a coemployce. Gulf, 
Colorado & Santa Fe R. Co. v. Hall, — 
Tex. Civ. App. — , 196 S. W. 613. 

4. Defective Appliances, 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 159-160, and 
No. 3, p. 140. 

(a) In General. 

Defective Scaffold Ropes. 

A painter cannot be said, in an action 
under the Federal Employers* Liability 
Act, to have assumed the risk of injury 
from the negligence of the master in 
providing a defective and unsafe rope for 
supporting a scaffold, unless the former 
was aware of the condition of the rope or 
it was so obvious that a person of or- 
dinary intelligence should have known of 
it. McFarland v. Chesapeake & Ohio R. 
Co. — Ky. — , 197 S. W. 944. 

A painter is chargeable with assumed 
risk in an action under the Federal Em- 
ployers' Liability Act, if he went upon a 
swinging scaffold with two other men 
after warning that one of the supporting 
ropes was defective and would not safely 
support more than two persons. McFar- 
land V. Chesapeake & Ohio R. Co., — Ky. 
— , 197 S. W. 944. 

(b) Engines and Cars. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 159 and No. 3, p. 140. 

In General. 

A servant does not, under the Federal 
Employers' Liability Act, assume risks 
arising out of defects in cars or equip- 
ments. Warren v. Jackson, 204 111. App. 
576. 

Defects Injured Employee Bound to Re- 
pair. 

A verdict for the defendant was sus- 
tained in an action under the Federal Em- 
ployers* Liability Act for injuries received 
by a boilermaker's helper in consequence 
of standing on a brace rod in the inside 
of the tank of a locomotive, which be- 
cause of its loosened condition gave way, 
where it was the duty of the helper to 
ascertain the condition of and to make re- 
pairs to such rod. Riback v. Chicago, St. 
Paul, M. & O. R. Co., — la. — , 166 N. W. 
292. 

Promise to Remedy Defect. 

In an action under the Federal Em- 
ployers' Liability Act, a section hand can- 
not be charged with assuming the risk 
of injury from using a hand car which 
was badly out of repair, where he com- 



plained to his foreman and was promised 
if he would continue to use the car for 
a few days a new one would be provided. 
Carnahan v. Chicago, Burlington & 
Quincy R. Co., — Neb. — , 165 N. W. 956. 

Obstructed Floor of Hand Car. 

As a matter of law an employee does 
not, under the Federal Employers' Lia- 
bility Act, assume the risk of being thrown 
from a moving hand car by stepping 
on a rolling bolt which was, without his 
knowledge, carelessly left on the floor of 
a hand car by a fellow workman, since the 
injured employee was not obliged to in- 
spect the car but might rightfully assume 
that the perils from riding on the front 
of the car had not been affected by the 
negligence of his master. Robie v. Boston 
& Maine R. Co., -— Vt. — , 100 Atl. 925. 

(c) Tools. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 160 and No. 3, p. 140. 

Simple Tools. 

Under the decisions of the Missouri 
courts a servant cannot, in an action un- 
der the Federal Employers' Liability Act, 
be charged with assumption of the risk 
of injury from using a defective tool, 
however simple the tool or obvious the 
defect, but the use thereof is contribu- 
tory negligence. Williams v. Pryor, 
— Mo.—, 200 S. W. 53. 

Use of Paint Sprayer Dangerous to Health. 

An employee cannot recover under the 
Federal Employers' Liability Act for the 
impairment of his health by the continuous 
use of a paint sprayer or "gun", without 
using a respirator or nose guard, if the 
danger and the risk of injury to his health 
were so open and obvious that a person 
of ordinary prudence would have observed 
and appreciated the same, since if it were 
he assumed the risk. Baltimore & Ohio 
R. Co. V. Branson, 128 Md. 678, 98 Atl. 225, 
reversed without opinion 242 U. S. 623, 
61 L. ed. — , 37 Sup. Ct. Rep. 244. 

5. Unsafe Place. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 161-164 and 
No. 3, p. 141. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 161-164 and No. 3, p 
141. 

Failure to Provide Not Assumed Risk. 

Under the Federal Employers' Liability 
Act an employee does not assume the risk 
of injury from the failure of his employer 



\ 



ASSUMED RISK 



109 



to provide the former with a reasonably 
safe place in which to work. Chesapeake 
& Ohio R. Co. V. Shaw, 158 Ky. 637, 182 
S. W. 653, affirmed without opinion 243 
U. S. 626, 61 L. ed. — , 37 Sup. Ct. Rep. 400. 

Oyerhanging Sand Bank. 

An experienced employee engaged in 
shoveling sand was held, in an action 
under the Federal Employers* Liability 
Act, to assume the risk of injury from 
a large clod of clay which projected from 
the bank, falling on him, where it was 
part oi his duty to remove such clods 
when liable to fall. Norfolk & Western 
R. Co. v. Tucker, — Va. — , J91 S. E. 614. 

Unshored Cut Through Fill. 

An employee who, while making a cut 
through a railway fill, was injured because 
of the negligence of the defendant in fail- 
ing to properly shore up the cut, cannot 
be charged with assumecl risk in an action 
under the Federal Employers* Liability 
Act, on the theory that the plaintiff was 
engaged in making safe the place he was 
working in, where he was not aware of the 
danger, although the defendant was. Cin- 
cinnati, New Orleans & Texas Pacific R. 
Co. V. Hall, — C. C. A. — , 243 Fed. 76. 

An employee who was injured by the 
caving-in of a cut which he was making 
through a fill on a railroad line, cannot 
be charged with assumption of risk in an 
action under the Federal Employers* 
Liability Act, where he had had but little 
experience in the work and the defendant 
was aware of the danger and failed to 
properly shore up the cut. Cincinnati, 
New Orleans & Texas Pacific R. Co. v. 
Hall, — C. C. A. — , 243 Fed. 76. 

Ctutom of Leaving Switch Open. 

A custom of leaving a main line switch 
open while engines were on a siding taking 
coal and water has no bearing on the ques- 
tion of assumed risk in an action under 
the Federal Employers* Liability Act for 
injuries sustained by a roadmaster from 
the derailment of a motor car at the open 
switch, even though he was aware of or 
should have known of such custom. Kan- 
sas City, M. & O. R. Co. v. Finke, — Tex. 
Civ. App. — , 190 S. W. 1143, certiorari 
denied 245 U. S. — , 62 L. ed. — , 38 Sup. 
Ct. Rep. 13. 

Failure to See Open Switch. 

Where a roadmaster was injured by the 
derailment of a motor car at an open 
switch, the fact that the switch target 
showed the danger and would have been 
seen by him had he been looking, does 
not, when he was not aware that an engine 
was on the siding taking coal and water, 
charge him as a matter of law with as- 
sumption of risk in an action under the 
Federal Employers' Liability Act. Kan- 



sas City, M. & O. R. Co. v. Finke, — Tex. 
Civ. App. — , 190 S. W. 1143, certiorari de- 
nied 245 U. S. — , 62 L. ed. — , 38 Sup. Ct. 
Rep. 13. 

(d) Obstructions Near to or Above Tracks. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 161 and No. 3, p. 141. 

Obstruction in Path Between Tracks. 

A car inspector does not, under the Fed- 
eral Employers* Liability Act, assume the 
risk of injury while attempting to board 
a moving train, from stumbling over a 
jack block, of the presence of which he 
was unaware, which was negligently left 
in a path between two tracks in a railway 
yard. Illinois Central R. Co. v. Skinner, 
— Ky. — , 197 S. W. 552. 

Cars Not in Clear. 

It cannot be said as a matter of law 
in an action founded on the Federal Em- 
ployers* Liability Act, that a brakenaan 
assumed the risk of injury from being 
knocked from the side ladder of a freight 
car by a car of unusual width standmg 
on an adjoining track in a railway yard 
near the intersection of the two tracks, 
since it cannot be held that he should have 
seen the danger sooner than he did, where 
he was not responsible for the position 
of the car and was not warned or in- 
structed as to the danger and was not 
aware thereof. Sapderson v. Boston & 
Maine R. R., — Vt. — , 101 Atl. 40. 

Where a brakeman was knocked from 
the side ladder of a freight car by a car 
of extraordinary width standing on an 
adjoining track in a railway yard near 
the point of intersection of two tracks, 
and he had no knowledge of the danger 
and was not warned or instructed with 
respect thereto, it cannot be held in an 
action under the Federal Employers* 
Liability Act that he assumed the risk of 
injury, since it was an extraordinary one. 
Sanderson v. Boston & Maine R. R., — 
Vt. — , 101 Atl. 40. 

Coal Bins Close to Track. 

Under the Federal Employers* Liability 
Act, a brakeman assumes the risk of injury 
from the construction of coal bins in too 
close proximity to a track where he had 
actual knowledge of the defective con- 
ctruction prior to his injury. Chicago, 
Rock Island & Gulf R. Co. v. DeBord. — 
Tex.— ,192 S. W. 767, reversing — Tex. 
Civ. App. — , 146 S. W. 667. 

An experienced switchman was held, in 
an action under the Federal Employers' 
Liability Act, to have assumed the risk 
of injury from standing between a coal 
shed and spur track which curved inward- 
ly towards the shed so closely that there 
was not sufficient space between it and 
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a moving car for his body. Morris v. 
Pryor, — Mo. —, 198 S. W. 817. 

Trolley Pole Close to Track. 

Where, while engaged in the discharge 
of his duties after dark, a conductor was 
knocked from the running board of an 
open summer electric car by coming into 
contact with a trolley pole which was 
located too close to the track, the danger 
was not so obvious as to attract his atten- 
tion and to put him as a reasonably pru- 
dent person, on his guard so as to charge 
him with assumption of the risk in an 
action founded on the Federal Employers' 
Liability Act. Washington Railway & 
Electric Co. v. Scala, 45 App. D. C. 484, 
affirmed, 244 U. S. 630, 61 L. ed. — , 37 Sup. 
Ct. Rep. 654. 

Uneven Ground About Switch. 

When a brakeman during the daytime 
jumped from a moving engine to throw 
a switch and was injured in consequence 
of a hole or uneveness beside the track 
which he might have seen before he left 
the locomotive, he is chargeable with 
assumption of the risk in an action based 
on the Federal Employers' Liability Act. 
Western Maryland R. Co. v. Sanner, — 
Md. — , 101 Atl. 587. 

Defective Bridge. 

An employee engaged in repairing a 
track which was in bad order, did not, 
under the Federal Employers' Liability 
Act, assume the risk of injury from a 
defective trestle by which he was injured 
while he was crossing it on a hand car 
on the way to his work, where the de- 
fendant, but not such employee, had 
knowledge of the defective condition of 
the trestle. Emerson v. Portland, Eugene 
& Eastern R. Co., — Oreg. — , 166 Pac. 946. 

Failure of Employer to Give Warning of 
Danger. 

A brakeman was held, in an action under 
the Federal Employers' Liability Act, not 
to have assumed the risk of injury from 
the failure of his employer to give him 
warning of the danger from a low over- 
head bridge. Philadelphia & Reading R. 
Co. V. Marland, — C. C. A.— ,239 Fed. L 

(f) Defective Premises. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 162. 

Cinder Pits. 

A brakeman cannot, in an action based 
on the Federal Employers' Liability Act, 
be held to have assumed the risk of injury 
from the unsafe and improper construction 
of a cinder pit in a railway yard, into which 
he fell at night and was injured, where 



his duties did not relate to the pit which 
he could rightfully assume was a safe 
and proper appliance. Baltimore & Ohio 
R. Co. V. Whitacre, 124 Md. 411, 92 Atl. 
1060, affirmed on other grounds, 242 U. S. 
169, 61 L. ed. — , 37 Sup. Ct. Rep. 33. 

(g) Defective Bridges and Tracks. 

Excessive Speed Over Defective Tracks. 

. It cannot be said as a matter of law, in 
an action under the Federal Employers* 
Liability Act, that a laborer assumed the 
risk of injury from the defective condition 
of a track and the negligence of an en- 
gineer, where, at the direction of the lat- 
ter, the former rode to his work, because 
of the crowded condition of the cars, on 
the engine of a train provided by the mas- 
ter for conveying workmen to their place 
of employment, and it did not appear that 
he was given notice by the rules of the 
carrier or otherwise not to ride on the 
engine. Roberts v. Cleveland, Cincinnati, 
Chicago & St. Louis R. Co., 279 111. 493, 
117 N. E. 97, affirming 202 111. App. 480. 

An employee who was injured in con- 
sequence of the negligent operation of a 
train over a defective track at an excessive 
rate of speed cannot be charged, in an 
action under the Federal Employers^ Lia- 
bility Act, with assumption of the risk as 
one ordinarily incident to his employment, 
where he had no control over the engine 
and it did not appear that he was aware 
of the condtion of the track. Roberts y. 
Cleveland, Cincinnati, Chicago & St. Louis 
R. Co., 279 111. 493, 117 N. E. 97, affirming 
202 111. App. 480. 

6. Movement of Trains and Cars. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 164-166, No. 
3, p. 141, and No. 4, p. 49. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 164, No. 3, p. 141 and 
No. 4, p. 49. 

Running Train Against Current of Traffic. 

Under the Federal Employers' Liability 
Act, a section hand assumes the risk of 
the occasional necessity of running trains 
on tracks intended for trains moving in 
the opposite direction, subject to the limi- 
tation that such trains shall be run with 
the care reasonably to be expected under 
such conditions. Southern R. Co. v. 
McGuin, — C. C. A.— ,240 Fed. 649, cer- 
tiorari denied, 244 U. S. 664, 61 L. ed. — , 
37 Sup. Ct. Rep. 652. 

Rough Handling of Train. 

A brakeman cannot be held, as a matter 
of law, in an action under the Federal 
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Employers' Liability Act, to have assumed 
the risk of injury from the rough handling 
of a train by the engineer, merely because 
the former learned just as the train was 
about to start on its trip that the en- 
gineer was likely to handle it roughly. 
Castonia v. Maine Central R. Co., — N. H. 
— , 100 Atl. 601. 

Negligently Giving Signal to Move Train. 

A brakeman was held, in an action un- 
der the Federal Employers' Liability Act, 
not to have assumed the risk of injury 
from the starting of a train at night on 
signals negligently given by the conductor 
without first ascertaining whether the 
brakeman was in a place of safety after 
going between cars to disconnect the air 
hose. Illinois Central R. Co. v. Nor r is, 
— C. C A. — , 245 Fed. 926. 

(c) Look Out and Warning Signals. 

See also same section Federal Ry. Di- 
gest, Vol. I, No. 2, p. 164. 

An employee cleaning snow from an in- 
terstate railway track was held, in an ac- 
tion under the Federal Employers' Lia- 
bility Act, not to have assumed the risk 
of injury from being struck by a snow 
plow which, although those operating it 
saw the plaintiffs danger, did- not give 
warning by bell or whistle. Morata v. 
Oregon-Wash. R. & N. Co., — Oreg. — , 
170 Pac. 291. 

(d) Passing Trains. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 164. 

In General. 

A section hand who had worked but one 
day at railway work, although 17 years 
previously he had done such work for 

5 days, was held, as a matter of law, in 
an action under the Federal Employers' 
Liability Act, to have assumed the risk 
of injury from crossing the track at the 
command of his foreman a few feet in 
front of a train which was running from 

6 to 9 miles an hour. Louisville & Nash- 
ville R. Co. V. Williams, — Ky. — , 194 S. W. 
920. 

Stepping on Adjoining Track to Avoid 
Train. 

A section hand cannot be charged with 
assumption of risk in an action under the 
Federal Employers' Liability Act, where, 
while walking to his work along a rail- 
way track, he stepped to a parallel track 
to avoid a passing train, where he was 
struck by an engine which gave no warn- 
ing of its approach and which was 
obscured by the smoke and steam from 
the passing train, since he did not assume 



the risk of the negligent operation of the 
engine unless the danger was so obvious 
that a man of ordinary prudence would 
^ave seen it. Erie R. Co. v. Purucker, 244 
U. S. 320, 61 L. ed. — , 37 Sup. Ct. Rep. 629. 

(f) Violent and Unusual Movements. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 165 and No. 4, p. 49. 

Unexpected Stoppage of Train. 

Where a brakeman came down the end 
ladder of a freight car and instead of 
swinging around to the side of the car 
and standing in the stirrup and using the 
pin lifting lever, he stood on the end-sill of 
the car in order to uncouple it, he cannot, 
in an action under the Federal Employers' 
Liability Act, be charged, as a matter of 
law, with having assumed the risk of 
injury from the negligence of his conduc- 
tor in giving an unexpected stop signal. 
Thompson v. Minneapolis & St. Louis R. 
Co., 133 Minn. 203, 158 N. W. 42, affirmed 
without opinion, 242 U. S. 623, 61 L. ed. — , 
j: Sup. Ct. Rep. 244. 

7. Insufficient Number of Employees. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 166. 

To Lift Heavy Rail. 

The fact that a section hand was in- 
jured by attempting- to lift a heavy rail 
with the assistance of two other men only 
when six or eight should have been pro- 
vided, does not show, as a matter of law, 
in an action under the Federal Employers' 
Liability Act, that he assumed the risk 
of injury. Sorenson v. Northern Pacific 
R. Co., — Mont. — , 163 Pac. 560. 

The fact that the plaintiff with three 
other coemployees had shortly before 
lifted a similar rail, but under' different 
circumstances, does not show, as a matter 
of law, in an action under the Federal 
Employers' Liability Act, that the plain- 
tiff knew that three men could not lift 
another similar rail with safety. Soren- 
son V. Northern Pacific R. Co., — Mont. — , 
163 Pac. 560. 

To Handle Switch-Tie. 

An employee cannot be charged with as- 
sumption of risk in an action under the 
Federal Employers' Liability Act, where 
he was injured while attempting, at the 
express command of his superior, to 
handle a heavy switch-tie with an insuf- 
ficient number of men to repair a track 
for use by an approaching interstate train. 
Cherry v. Atlantic Coast Line R. Co., — 
N. C. — , 93 S. E. 783. 

To Lift Heavy Object From Car. 
In an action utider the Federal Employ- 
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ers' Liability Act it was held that a brake- 
man assumed the risk of injury from at- 
tempting, with the assistance of but one 
other person, to lift from a car to the 
ground a barrel of paint weighing 700 
pounds. Harris v. Cincinnati, New Orleans 
& Texas Pacific R. Co., — Ky. — , 197 
S. W. 464. 

10. Improper Method of Doing Work. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 165, and No. 3, p. 142. 

Starting Gasoline Engine Improperly. 

An employee is chargeable with assump- 
tion of risk in an action under the Federal 
Employers* Liability Act, where he was 
injured while starting a gasoline engine 
by a dangerous method when there was 
a safe way to do so. Cincinnati, New 
Orleans & Texas Pacific R. Co. v. York, — 
Ky. — , 194 S. W. 1034. 

Improper Way of Chopping Boards. 

Where a railway employee, while cut- 
ting boards in two with an ax was directed 
by his foreman to fasten one end of the 
boards in a tripod and then stamp on 
the other end of the boards, and while 
following such order the former was in- 
jured by a flying splinter, and the jury 
in an action under the Federal Employers* 
Liability Act, found that the method 
adopted by the foreman was more danger- 
ous than the one the plaintiff was follow- 
ing, and that the latter was not aware 
of the danger, and that it was not apparent 
and obvious to a person of his intelligence, 
it was held that the plaintiff did not appre- 
ciate and realize the danger and that a 
recovery was not barred because of 
assumed risk. Durand v. Atchison, Topeka 
& Santa Fe R. Co., — Kan. — , 165 Pac. 
653. 

Chosing More Dangerous of Two Ways. 

A servant cannot, in an action founded 
on the Federal Employers* Liability Act, 
be charged with assuming the risk of in- 
jury from chosing the more dangerous of 
two methods of performing a work, since 
it is contributory negligence. Williams 
v. Pryor, — Mo. — , 200 S. W. 63; Illinois 
C. R. Co. v. Skinner, — Ky. — , 197 S. W. 
552. 

18. Acting in Emergency. 

In General. 

A track hand cannot, as a matter of law, 
be charged with contributory negligence in 
an action under the Federal Employers' 
Liability Act, where, on the sudden ap- 
proach at high speed of a train in violation 
of a cautionary signal, he attempted at the 
order of his foreman to remove a jack from 
the track and on his inability to do so, in- 
stead of remaining where lie was, there be- 



ing but little space between the track and 
the side of a blufiF, he attempted to cross 
the track in front of the train and was 
killed, if he acted in the emergency as a 
person of ordinary caution would have 
done. Cincinnati, N. O. & T. P. R. Co. v. 
Jones, — Ky., 186 S. W. 897. 

Where a track hand, on the sudden ap- 
proach of a train at high speed in viola- 
tion of a cautionary signal, attempted, at 
the order of his foreman, to remove a jack 
from the track and on his inability to do so, 
'tistead of remaining where he was, there 
being but little space between the track 
and a bluff, he attempted to cross the 
"^rack in front of the train and was killed, 
he cannot, in an action under the Federal 
Employers* Liability Act, be held, as a 
matter of law, to have assumed the risk of 
njury because he failed to choose the 
safest course open to him, if he acted in 
'he emergency as an ordinarily careful 
person would have done. Cincinnati, N. 
O. & T. P. R. Co. V. Jones, — Ky. — , 186 
S. W. 897. 

X. CONTRIBUTORY NEGLIGENCE. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2. pp. 168-176, No. 3, 
pp. 142-143 and No. 4, p. 49. 

A. In General 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 168. 

Distinction Between Contributory Negli- 
gence and Assumed Risk. 
A question of contributory negligence 
rather than of assumed risk is presented 
where a brakeman of an interstate train 
was injured by falling into a cinder pit 
v/hile crossing a» railway yard at night 
in order to procure a drinking cup for 
the engine crew. Baltimore & Ohio R. 
Co. V. Whitacre, 124 Md. 411, 92 Atl. 1060, 
affirmed on other grounds 242 U. S. 169, 
61 L. ed. — , 37 Sup. Ct. Rep. 33. 

Where, as the result of a carrier*s 
negligence, a switchman was thrown from 
a Hat car as he was riding with his feet 
in a stirrup and holding with one hand 
to a cleat on the floor, m the act of un- 
coupling the car or completing an in- 
tended kicking movement of the same, his 
conduct presents a question of con- 
tributory negligence rather than of 
assumed risk. Bolch v. Chicago, Mil- 
waukee & St. Paul R. Co., 90 Wash. 47, 
155 Pac. 422, writ of error dismissed 242 
U S. 616, 61 L. ed.— , 37 Sup. Ct. Rep. 
211. 

The failure of an employee to choose 
a safe instead of an unsafe way for doing 
an act is contributory negligence and not 
an assumption of the risk which will bar 
a recovery under the Federal Employers* 



CONTRIBUTORY NEGLIGENCE 



113 



Liability Act. Illinois Central R. Co. v. 
Skinner, — Ky. — , 197 S. W. 552; Williams 
V. Pryor, — Mo. — , 200 S. W. 53. 



Contributory Negligence of Parent in 
representing Minor Employee's Age. 

The negligence of a father in placing his 
minor son at work under a false statement 
as to his age, will bar a recovery under the 
Federal Employers' Liability for the 
benefit of the former for the conscious 
pain and suffering of the son between the 
time he was injured and his death. Cre- 
velli V. Chicago, Milwaukee & St. Paul R. 
Co., — Wash. — , 167 Pac. 66. 

Imputing to Mother Neeligence of Father 
in Misrepresenting Minor Employee's 
Age. 

The contributory negligence of a father 
in placing his minor son at work under a 
false statement as to his age is imputable 
to the mother so as to oreclude a re- 
covery under the Federal Employers' Lia- 
bility Act for her benefit for the death of 
the son, where, under the law of the 
forum, the proceeds of a recovery would 
be community property belonging equally 
to the mother and the negligent father. 
Crevelli v. Chicago, Milwaukee & St. Paul 
R. Co., — Wash. — , 167 Pac. 66. 

When Injured Employee Not Aware of 
Danger. 

The plaintiff cannot be charged with 
contributory negligence in an action under 
the Federal Employers* Liability Act, 
where his denial of all knowledge or warn- 
ing of the defect which caused his injury, 
was uncontradicted. Norton v. Maine 
Central R. Co., — Me. — , 100 Atl. 598. 

B. Effect of Federal Act on Common 

Law Rule. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 169-170 and 
No. 3, p. 142. 

3. As Complete Defense. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 169, and No. 3, p. 142. 

In General. 

Contributory negligence is not a com- 
plete defense to an action founded on the 
Federal Employers* Liability Act, but it 
merely reduces the amount of recovery- 
Cincinnati, New Orleans & Texas Pacific 
R. Co. v. Hall, — C. C. A.— ,243 Fed. 76; 
Southern R. Co. v. McGuin, — C. C. A. — , 
240 Fed. 649, certiorari denied 244 U. S. 
654, 61 L. ed.— , 37 Sup. Ct. Rep. 652; 
Southern R. Co. v. Mays, — C. C. A. — , 
239 Fed. 41; Southern R. Co. v. Fishv, — 
Ala. — ,74 So. 580; Roberts v. Cleveland, 



Cincinnati, Chicago & St. Louis R. Co., 

202 111. App. 480; Koepke v. Chicago, Rock 
Island & Pacific R. Co., 200 111. App. 247; 
Winslow V. Missouri, Kansas & Texas R. 
Co.,— Mo. App.— ,192 S. W. 121; Falyk 

. Pennsylvania R. Co., 256 Pa. 397, 100 
Atl. 961; Culp V. Virginia R. Co., — W. 
Va.— ,92 S. E. 236. 

Contributory negligence is not a defense 
to an action founded on the Federal Em- 
ployers' Liability Act. Godby v. Wilson, 

203 111. App. 612. 

Contributory negligence is not an abso- 
lute defense to an action based on the 
Federal Employers' Liability Act. Bridges 
V. St. Louis & San Francisco R. Co., 

— Mo. App.—, 199 S. W. 572; Thomas v. 
Atchison, Topeka & Santa Fe R. Co., 

— Kan.—, 168 Pac. 322; Scarlett v. Dela- 
ware, Lackawanna & Western R. Co., 222 
N. Y. 155, 118 N. E. 513, reversing 167 
App. Div. 324, 153 N. Y. Supp. 51; Morata 
V. Oregon- Wash. R. & N. Co., — Oreg. — , 
170 Pac. 291. 

C. Reduction of Damages for Contributory 

Negligence. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 170-172, and 
No. 3, p. 142. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 170, and No. 3, p. 142. 

Effect of Contributory Negligence, 

The effect of contributory negligence 
on the right to recover under the Federal 
Employers' Liability Act, is merely to 
diminish the amount of the plaintiff's dam- 
ages. New Orleans & Texas Pacific R. 
Co. V. Hall, — C. C. A.— ,243 Fed. 76; 
Southern R. Co. v. McGuin, — C. C. A. — , 
240 Fed. 649, certiorari denied 244 U. S. 
654, 61 L. ed.— , 37 Sup. Ct. Rep. 652; 
Southern R. Co. v. Mays, — C. C. A. — , 
239 Fed. 41; Southern R. Co. v. Fisher,— 
Ala. — ,74 So. 580; Koepke v. Chicago, 
Rock Island & Pacific R. Co., 200 111. App. 
247; Roberts v. Cleveland, Cincinnati, 
Chicago & St. Louis R. Co., 202 111. App. 
480, affirmed — 111.— ,117 N. E. 97; Falyk 
V. Pennsylvania R. Co., 256 Pa. 397, 100 
Atl. 961; Culp V. Virginia R. Co., — W. 
Va. — , 92 S. E, 236; Godby v. Wilson, 203 
III. App. 612; Illinois Central R. Co. v. 
Skinner, — Ky. — , 197 S. W. 552. 

The corttributory negligence of an in- 
jured employee merely reduces the 
amount he may recover under the Fed- 
eral Employers' Liability Act. Morata 
V. Oregon- Wash. R. & N. Co., — Oreg. — , 
170 Pac. 291; Thomas v. Atchison, To- 
peka & Santa Fe R. Co., — Kan. — , 168 
Pac. 322. 
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8. Method of Reduction. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 171, and No. 3, p. 142. 

In GeneraL 

In estimating the damages in an action 
founded on the Federal Employers' Lia- 
bility Act, if the jury find that the 
plaintiff's injuries were caused in part by 
his own and in part by the defendant's 
negligence, they must subtract from the 
total amount of damages they may find 
for the plaintiff such sum as they believe 
from the evidence was proportionate to 
the amount of negligence attributable to 
the plaintiff in causing his injury, that 
is to say — if the negligence of both parties 
was an equally efficient cause in produc- 
ing the injury, the plaintiff can be allowed 
but one-half the damages suffered by him, 
while if the plaintiff's negligence was one- 
fourth and that of the defendant three- 
fourths of the total producing negligence, 
the plaintiff should be allowed the dam- 
ages suffered by him, less the one-fourth 
which is attributable to him, while if the 
plaintiff's negligence was three-fourths and 
the defendant's one-fourth of the total 
negligence the plaintiff may recover the 
damages suffered by him less the three- 
fourths attributable to his own negligence, 
and in the same proportion for any other 
proportionate negligence. Baltimore & 
Ohio R. Co. V. Branson, 128 Md. 678, 98 
Atl. 225, reversed without opinion 242 
U. S. 623, 61 L. ed.— , 37 Sup. Ct. Rep. 
244. 

D. Effect of Violation of Safety Statutes. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 172, and No. 3, 
p. 142. 

2. What Statutes Within Act 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 172, and No. 3, 
p. 142. 

(d) Safety Appliance Act. 

See same section Federal Ry. Digest, Vol. 
I, No. 2, p. 172 and No. 3, p. 142. 

In General. 

The question of contributory negligence 
is eliminated from an action based on the 
Federal Employers' Liability Act, where 
an employee's injuries are due to the de- 
fendant's failure to comply with the Safety 
Appliance Act. Wagner v. Chicago, Rock 
Island & Pacific R, Co., 200 111. App. 305. 

Contributory negligence is no defense 
where an employee sustains an injury in 
consequence of a carrier's violation of the 



Safety Appliance Act. Clapper v. Dickin- 
son, — Minn. —, 163 N. W. 752. 

E. What Amounts to Contributory 

Negligence. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp.173-176, and 
No. 3, p. 142. 

1. In General. 

See also same section Federal Ry. Di- 
gest, Vol. I, No. 2, p. 173, and No. 4, 
p. 49. 

Defective Simple Tool. 

A servant who is injured in consequence 
of using a simple tool which is obviously 
defective, is chargeable with contributory 
negligence rather than with assumption of 
the risk, in an action based on the Federal 
Employers' Liability Act. Williams v. 
Pryor, —Mo.—, 200 S. W. 53. 

Negligence of Fellow Servant. 

A hostler was held free from contribu- 
tory negligence in an action based on the 
Federal Employers' Liability Act for in- 
juries received while, in the exercise of 
due care, he was backing a locomotive 
which ran. off the track in consequence of 
the negligent movement of a turntable by 
a coemployee. Clement v. Maine Central 
R. Co.. — Me. — , 102 Atl. 559. 

3. Violation of Rules. 

.See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 174. 

In General. 

A brakeman who while riding on an 
engine was injured in a collision caused 
by the negligence of the engineer in pass- 
ing a meeting point, was held guilty of 
contributory negligence in an action based 
on the Federal Employers' Liability Act, 
where, in violation of the carrier's rules, 
at the request of the conductor, the brake- 
man carried the meeting order to the en- 
gineer who misread it. Duggan v. Mis- 
souri Pacific R. Co., 96 Kan. 249, 150 Pac. 
557, writ of error dismissed 242 U. S. 626, 
61 L. ed.— , 37 Sup. Ct. Rep. 401. 

Riding on Engine. 

It cannot be said as a matter of law, in 
an action under the Federal Employers' 
Liability Act, that a servant was guilty of 
contributory negligence in riding to his 
work on the engine of a train provided by 
the master to convey laborers to their 
place of work, where the plaintiff took 
such position at the direction of the en- 
gineer, because of the crowded condition 
of the cars, and was injured in conse^ 
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quence of the negligence of the engineer 
and the defective condition of the track, 
and it did not appear that by rule or other- 
wise he was giveir notice not to ride on 
the engine. Roberts v. Cleveland, Cincin- 
nati, Chicago & St. Louis R. Co., 279 111. 
493, 117 N. E. 97, affirming 202 111. App. 
480. 

Failure to Observe Blue^Flag Rule. 

The failure of a car inspector to display 
a blue flag before going to work about or 
between cars amounts to contributory 
negligence under the Federal Employers' 
Liability Act, where there was, to the 
knowledge of the defendant, an habitual 
disregard of the blue-flag rule. Louisville 
& Nashville R. Co. v. Payne, — Ky. — , 
197 S. W. 928. 

5. Improper Method of Doing Work. 

See also same section Federal Ry. Di- 
gest, Vol. I, No. 2, p. 176, and No. 3, 
• p. 143. 

Choosing More Dangerous of Two Ways. 

The fact that a servant chooses the 
more da^ngerous of two ways for perform- 
ing his work amounts to contributory neg- 
ligence in an action based on the Federal 
Employers' Liability Act, rather than an 
assumption of the risk. Williams v. 
Pryor, — Mo. — , 200 S. W. 53; Illinois C. 
R. Co. V. Skinner, — Ky. — -, 197 S. W. 552. 

6. Failure to Observe Danger. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 176. 

Approaching Trains. 

The negligence of an employee in step- 
ping from between two tracks to the end 
of the ties of one of them so as to avoid 
water splashing from the tender of a pass- 
ing engine, without looking for trains on 
the other track, does not prevent a recov- 
ery for his death from being struck by a 
train which came drifting or coasting sil- 
ently from the opposite direction without 
signal or warning. Thomas v. Atchison, 
Topeka & Santa Fe. R. Co., — Kan. — , 
168 Pac. 322. 

F. Necessity of Showing Freedom From 
Contributory Negligence. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 176- 

(No new decisions.) 



XL FELLOW-SERVANT DOCTRINE. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 176, and No. 
3, p. 148. 



Liability for negligence of, see supra VII, 
F, 12. 

Effect of Federal Act on Common-Law 
Rule. 

The negligence of a fellow servant is 
not a defense to an action based on the 
Federal Employers' Liability Act. Cincin- 
nati. New Orleans & Texas Pacific R. Co. 
V. Hall, — C. C. A.— ,243 Fed. 76. 

The common-law doctrine of the non- 
liability of a master for injuries arising 
from the negligence of fellow servants 
was abolished by the Federal Employers* 
Liability Act. Hovaneck v. Great North- 
ern R. Co., 165 Wis. 511, 162 N. W. 927. 

The fellow-servant doctrine is not a de- 
fense to an action under the Federal 
Employers* Liability Act for injuries sus- 
tained by a laborer in consequence of the 
negligence of an engineer while the 
former, at the invitation of the engineer, 
v/as riding to his ptace of work in the 
cab of the engine of a train which was 
provided for such purpose. Roberts v. 
Cleveland, Cincinnati, Chicago & St. Louis 
R. Co., 202 111. App. 480, affirmed — 111. — , 
117 N. E. 97. 

The fact .that a servant's injuries were 
caused by the negligence of a co-employee 
is no defense to an action based on the 
Federal Employers' Liability Act. Godby 
V. Wilson, 203 111. App. 612. 



XII. LAST CLEAR CHANCE DOC- 
TRINE. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p 177. 

(No new decisions.) 



XIII. WHO ENTITLED TO BENE- 

FIT OF ACT. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 177-182, and 
No. 3, pp. 143. 

A. In General 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 177, and No. 3, p. 143. 

(No new decisions.) 

B. Employees of Carriers Other Than 

Defendant. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 177. 

(No new decisions.) 
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C. In Case of Death of Employee. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 177, and No. 3, 
p. 143. 

0. Who Are Beneficiaries. 

See generally section Federal Ry. Digest, 
Vol. I, No. 2, pp. 179-182, and No. 3, pp. 
143-144. 

(b) Widow. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 179. 

Effect of Abandonment of Wife and Chil- 
dren. 

Since a wife and child who are aban- 
doned by the husband and father, have a 
prima facie and presumptive legal pecun- 
iary interest in the continuance of his life 
where a state statute makes it a misde- 
meanor for an able-bodied man to fail to 
support his wife and family, it cannot be 
said, as a matter of law, in an action under 
the Federal Employers' Liability Act, that 
there cannot be a recovery for the benefit 
of the widow and child for the wrongful 
death of the husband. Gilliam v. South- 
ern R. Co., — S. C. — , 93 S. E. 865. 

The right of a widow and child to re- 
covery under the Federal Employers' Lia- 
bility Act for the death of an employee is 
not forfeited, as a matter of law, by their 
abandonment by the decedent many years 
before his death, although the wife subse- 
quently lived in the same house with an- 
other man and thereafter had another 
child, where the state law makes it a mis- 
demeanor for an able-bodied man to fail to 
support his wife and children without just 
cause. Gilliam v. Southern R. Co., — S. 
C. —, 93 S. E. 865. 

(c) Children. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 179. 

Recovery for benefit of abandoned chil- 
dren, see supra XIII, A, 5 (b). 

(d) Parents. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 180, and No. 3, pp. 
143-144. 

Negligence of parent in misrepresenting 
age of minor employee, see supra A, 
A. 

When Surviving Widow or Children. 

The Federal Employers' Liability Act 
does not authorize a recovery in behalf 
of the parents of a deceased employee 
who leaves a surviving widow, husband 



or child. Geer v. St. Louis, San Francisco 
i^' Texas R. Co., — Tex. — , 194 S. W. 939, 
affirming — Tex. Civ. App. — , 149 S. W. 

1178. 

Dependency. 

There may be a recovery under the Fed- 
eral Employers' Liability Act for the 
benefit of the parents of an employee who 
never contributed to their support, where 
a state law imposes on both minor and 
adult children the duty of supporting their 
indigent and aged parents. Tobin v. 
Bruce, — S. Dak. — , 162 N. W. 933, cer- 
tiorari denied 245 U. S. 18, 62 L. ed. — , 
38 Sup. Ct. Rep. 7. 



XIV. SURVIVAL OF EMPLOYEE'S 
RIGHT OF ACTION. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 182-184, and 
No. 3, p. 144. 

A. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 144. 

(No new decisions.) 

B. Prior to Amendment. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 182. 

(No new decisons.) 

C. Subsequent to Amendment. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 182, and No. 3, 
p. 144. 

8. Conscious Pain and Su£Ferlng. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 182 and No. 3, p. 144. 

When Death Instantaneous. 

There cannot be a recovery tender the 
Federal Employers' Liability Act for con- 
scious pain and suffering where an em- 
ployee's death was instantaneous. Gilliam 
V. Southern R. Co., — S. C. — , 93 S. E. 
865. 

When no time intervenes between a 
fatal accident and the death of an em- 
ployee so that there is no conscious pain 
and suffering, no cause of action therefor 
survives to the personal representative un- 
der the Federal Employers' Liability Act. 
Chafin V. Norfolk & Western R. Co., — 
W. Va. — , 93 S. E. 822. 

8. Election. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 183. 
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Between Cause of Action for Death and 
Conscious Pain and Su£Fering. 

. The plaintiff cannot be required to elect, 
in an action based on the Federal Em- 
ployers' Liability Act for wrongful death, 
between the cause of action for the pain 
and suffering of the decedent and the pe- 
cuniary loss sustained by his widow and 
next of kin. St. Louis, Iron Mountain & 
Southern R. Co. v. Rodgers, 118 Ark. 263, 
176 S. W. 696, writ of error dismissed 242 
U. S. 668, 61 L. ed. — , 37 Sup. Ct. Rep. 245. 



XV. ADMINISTRATION OF DECE- 
DENT'S ESTATE. 

See generally Federal Ry: Digest, Vol. I, 
No. 2, p. 184, and No. 3, p. 144. 

A. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 184, and No. 3, p. 144. 

(No new decisions.) 

B. Sole Asset Cause of Action Under 

Federal Law. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 184, and No. 3, p. 144. 

(No new decisions.) 

C. Cause of Action Arising in Foreign 

State. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 184, and No. 3, p. 144. 

(No new decisions.) 

D. Collateral Attack. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 184. 

(No new decisions.) 

E. Compensation of Personal Represent- 
ative. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 184. 

(No new decisions.) 



XVI. ACTIONS. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 184-227, and 
No. 3, pp. 146-160, and No. 4, pp. 49-51. 

A. In General. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 3, p. 144. 

(No new decisions.) 



B. Transitory Nature. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 184. 

(No new decisions.) 

« 

C. Limitations. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 185, and No. 3, 
p. 145. 

Bar of statute as question of law, see 
infra XIX, B, L 

Necessity of pleading limitation, see infra 
XIX, J, 3, (b), (5). 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 185, and No. 3, p. 145. 

Prescribed Limitation Applicable to All 
Courts. 

The limitation prescribed by section 6 
of the Federal Employers' Liability Act 
as to the time for bringing an action there- 
under, applies to state as well as to Fed- 
eral courts. Murker v. Northern Pacific 
R. Co., — Wash. — , 163 Pac. 756. 

When Reference to Federal Act Elimi- 
nated by Amendment. 

Where a suit against a railway for in- 
juries alleged to have been sustained while 
the plaintiff and defendant were engaged 
in interstate commerce, was brought with- 
in two years from the date of the infliction 
of the injuries, but was dismissed because 
the court did not have jurisdiction over 
the defendant, and within six months 
thereafter the action was renewed in a 
court of competent jurisdiction after the 
dismissal of the original action, as permit- 
ted by a state statute, and by amendment 
all reference' to interstate commerce or 
the Federal Employers' Liability Act was 
stricken from the renewal suit, so that a 
suit for damages incurred while engaged 
in intrastate commerce alone remained, 
the court erred in sustaining a demurrer 
on the ground that the action was barred 
by the Federal statute of limitations re- 
quiring such action to be brought within 
two years from the time of injury. Phil- 
lips V. Central of Georgia R. Co., — Ga. 
App. — , 93 S. E. 309. 

Showing Timely Institution of Action. 

An employee cannot recover under the 
Federal Employers* Liability Act unless 
he shows that his injuries were sustained 
within two years from the day his action 
was commenced. Baltimore & Ohio R. 
Co. V. Branson, 128 Md. 678, 98 Atl. 225, 
reversed without opinion 242 U. S. 623, 61 
L. ed. — , 37 Sup. Ct. Rep. 244. 
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When Action Deemed Commenced. 

Where a state statute provides that in de- 
termining the bar of any statute of limita- 
tions an action shall be deemed com- 
menced when the complaint is filed with 
the clerk of the court, an action under the 
Federal Employers* Liability Act, which 
accrued June 4, 1913, is barred when, al- 
though process was served on the- defend- 
ant within two years, the complaint was 
not filed until several days thereafter. 
Murker v. Northern Pacific R. Co., — 
Wash — , 163 Pac. 756. 

3. Time as Condition. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 185. 

In General. 

• 

The requirements of the Federal Em- 
ployers' Liability Act, that actions there- 
under shall be commenced within 2 years, 
is a condition to the right of action rather 
than a mere limitation. Gillette v. Dela- 
ware, Lackawana & Western R. Co., — N. 
J. — , 102 Atl. 673. 

The bringing of action within two years 
from the day the cause of action accrues 
is a condition precedent to the mainten- 
ance of a suit under the Federal. Em- 
ployers* Liability Act. Norton v. Erie R. 
Co., 167 N. Y. Supp. 177, S. C. 163 App. 
Div. 466, 148 N. Y. Supp. 769, affirmed 220 
N. Y. 720, 116 N. E. 1063. 

The plaintiflE must, as a condition prece- 
dent to the maintenance of an action un- 
der the Federal Employers' Liability Act, 
affirmatively show that it was commenced 
within two years from the time his cause 
of action accrued, since the limitation 
prescribed by such law is a part of the 
cause of action. Norton v. Erie R. Co., 
167 N. Y. Supp. 177, S. C. 163 App. Div. 
466, 148 N. Y. Supp. 769, affirmed 220 N. 
Y. 720, 116 N. E. 1063. 

5. Excusing Failure to Bring in Time. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 185. 

Infancy. 

The infancy of a railway employee does 
not excuse him from bringing an action 
under the Federal Employers' Liability 
Act for personal injuries, within two 
years. Gillette v. Delaware, Lackawana 
& Western R. Co., — N. J. — , 102 Atl. 
673. 

Employee Becoming Insane. 

When an employee is immediately ren- 
dered insane on receiving an injury, his 
cause of action under the Federal Em- 
ployers' Liability Act is barred unless suit 



is begun by his next friend within 2 years 
after the time of the accident. Alvarado 
V. Southern Pacific Co., — Tex. Civ. App. 
— , 193 S. W. 1108. 

6. State Laws Saving Rights. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 185. 

After Reversal Not Affecting Merits. 

Where an action under the Federal Em- 
ployers* Liability Act was brought within 
2 years from the day the cause of action 
accrued, and a judgment for the plaintiff 
was reversed and the action dismissed 
because the employment of the plaintiff's 
intestate in interstate commerce was not 
shown, a new action cannot be brought 
after the expiration of the 2 year period, 
^y virtue of a state statute providing that 
when an action is commenced in time 
and the plaintiff fails otherwise than on 
the merits, a new action may be begun 
within a year, since, as the right of ac- 
tion given by the Federal law is under a 
special statute prescribing a limitation, 
it refers to and is a part of the right of 
action itself. Norton v. ErictR. Co., 167 
N. Y. Supp. 177, S. C. 163 App. Div. 466. 
148 N. Y. Supp. 769, affirmed 220 N. Y. 
720, 116 N. E. 1063. 

During Infancy. 

A state statute saving to infants all 
rights of action until a prescribed period 
beyond majority, does not include a right 
of action under the Federal Employers' 
Liability Act. Gillette v. Delaware, Lack- 
awana & Western R. Co., — N. J. — , 102 
Atl. 673. 

For Insanity. 

If an employee becomes insane imme- 
diately on receiving an injury, his cause 
of action under the Federal Employers' 
Liability Act is not suspended by a state 
statute extending or tolling the time for 
filing suit because of insanity. Alvarado 
V. Southern Pacific Co., — Tex, Civ. App. 
— , 193 S. W. 1108. 

D. What Law Controls. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 185, and No. 3, 
p. 49. 

1. Federal Law. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 185, and No. 3, p. 145. 

See also infra XIX, J, B (2). 

When Federal Law Not Pleaded. 

The defendant is entitled to the benefit 
of the Federal Employers* Liability Act 
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although it is not pleaded in the declara- 
tion or answer, where the facts bring the 
action within such statute. Dunlavy v. 
Giicago, Burlington & Quincy R. Co., 200 
111. App. 75. 

Even though evidence tending to show 
the employment of a decedent in inter- 
state commerce is not admissible under 
the pleadings, if admitted without objec- 
tion, as long as such testimony remains 
in the record either party may claim the 
benefit of the Federal Employers' Liabil- 
ity Act without an amendment to his 
pleadings. Denver & Rio Grande R. Co. 
V. Wilson. — Colo. — , 163 Pac. 857. 

Where neither the complaint nor the an- 
swer in an action for injuries to a rail- 
way employee, referred to or disclosed a 
cause of action under the Federal Em- 
ployers* Liability Act, and the suit was 
removed by the defendant to a Federal 
court because of diverse citizenship, the 
defendant may at the trial invoke such 
law by showing the employment of the 
plaintiff in interstate commerce at the 
time of his injury. Atlantic Coast Line 
R. Co. V. Woods, 151 C. C. A. 667, 238 Fed. 
917. 

The defendant cannot show that an ac- 
tion for injuries to or the death of a rail- 
way employee is governed by the Fed- 
eral Employers' Liability Act where nei- 
ther such act nor facts showing that it 
controls are pleaded. Mims v. Atlantic 
Coast Line R. Co., 100 S. C. 376, 85 S. E. 
372, writ of error dismissed 242 U. S. 532, 
61 L.ed. — , 37 Sup. Ct. Rep. 188. 

Although not pleaded the Federal Em- 
ployers' Liability Act will govern an ac- 
tion when the facts proven show that an 
employee was injured or killed while en- 
gaged in interstate commerce. Vandalia 
R. Co. V. Stringer, 182 Ind. 676, 106 N. E. 
865, rehearing denied 182 Ind. 684, 107 N. 
W. 673, writ of error dismissed 242 U.S. 
614, 61 L. ed. — , 37 Sup. Ct. Rep. 212. 

The Federal Employers' Liability Act 
controls although not pleaded, when the 
facts show that both a railway company 
and an employee were engaged in inter- 
state commerce at the time the latter was 
injured. Seaboard Air Line Co. v. Hess, 

— Fla. — , 74 So. 500. 

Where the petition and the undisputed 
evidence showed that at the time of his 
alleged injury the plaintiff was engaged as 
a fireman on an interstate freight train 
of the defendant carrier, the action is 
governed by the Federal Employers' Lia- 
bility Act, although such statute is not 
referred to in express terms in the plead- 
ings nor pressed at the trial. Chicago, 
Rock Island & Pacific R. Co. v. Hughes, 

— Okla. — , 166 Pac. 411. 

The defendant is entitled to the benefit 
of the Federal Employers' Liability Act 



in ^j\ action for the death of a railway 
employee, although neither such act nor 
the employment of the decedent in inter- 
state commerce is pleaded, where the evi- 
dence requires a finding that the decedept 
was engaged in such commerce at the 
time he met his death. Geer v. St. Louis, 
San Francisco & Texas R. Co., — Tex. 
— , 194 S. W. 939, affirming — Tex. Civ. 
App. — , 149 S. W. 1178. 

2. State or Common Law. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 187-191, and 
No. 3, p. 146. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 187, and No. 3, p. 146. 

When Action Triable Under Either Fed- 
eral or State Law. 

An action for injuries to a railway em- 
ployee may be tried under either a state 
law or the Federal Employers' Liability 
Act when the facts pleaded permit it to 
be done. Mims v. Atlantic Coast Line R. 
Co., 100 S. C. 375, 85 S. E. 372, writ of 
error dismissed 242 U. S. 632, 61 L. ed. — , 
37 Sup. Ct. Rep. 188. 

(b) Injury or Death of Employee in 
Interstate Commerce. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 188, and No. 3, p. 146. 

In General. 

There can be no recovery under a state 
law for the injury to or the death of a 
railway employee in the absence of neg- 
ligence on the part of the master, when 
both were engaged in interstate com- 
merce at the time of the accident, since 
the Federal Employers' Liability Act, al- 
though it does not give a remedy in such 
a case, covers the entire field of liability 
for the death or injury of employees en- 
gaged in interstate commerce, to the ex- 
clusion of all state laws. Erie R. Co. v. 
Winfield, 244 U. S. 170, 61 L. ed. — , 37 
Sup, Ct. Rep. 556, reversing 88 N. J. L. 
619, 96 Atl. 394. 

State laws are not applicable to an ac- 
tion for injuries to a railway employee 
where he and his employer were both en- 
gaged in interstate commerce at the time 
of the accident. Denver & Rio Grande 
R. Co. V. Wilson, — Colo. — , 163 Pac. 857. 

When a cause of action is within the 
meaning and scope of the Federal Em- 
ployers' Liability Act, no suit therefor 
can be maintained under a state law. Dun- 
lavy V. Chicago, Burlington & Quincy R. 
Co., 200 111. App. 76. 
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An action predicated on the Federal 
Employers' Liability Act and a state law 
cannot be submitted under the latter law 
where the plaintiff's injuries were sus- 
tained while he was engaged in interstate 
commerce. Southern R. Co. v. Howard, 
1 Tenn. Civ. App. 599. 

If an employee of a railway company 
suffers injury or death while engaged in 
interstate commerce recovery cannot be 
had under a state statute, since the ex- 
clusive remedy is provided by the Fed- 
eral Employers' Liability Act. Lynch v. 
Boston & Maine R. Co., — Mass. — , 116 
N. E. 401. 

(d) Recovery by Parents. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 189. 

Recovery by parents in general, see supra 
XIII, C, 6 (d). 

Under Common or State Law. 

A father's common-law right of action 
for the loss of the services of a minor son 
by injuries sustained while engaged in 
interstate commerce as an employee of a 
railway company, as well as for expenses 
incurred for medical attention, was taken 
away by the Federal Employers' Liability 
Act. New York Central & Hudson River 
R. Co. V. Tonsellito, 244 U. S. 360, 61 L. 
ed. — , 37 Sup. Ct. Rep. 620, reversing 87 
N. J. L. 651, 94 Atl. 804. 

A father cannot maintain a commpn-law 
action for the loss of the services of his 
minor son occasioned by injuries sus- 
tained while he was engaged in interstate 
commerce as an employee of an interstate 
railway company, since his exclusive 
remedy is under the Federal Employers' 
Liability Act. Smith v. Lusk, — Mo. App. 
— , 198 S. W. 434. 

(e) Nonprejudicial Submission Under 

State Law. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 189. 

When Favorable to Defendant. 

In an action for the death of a railway 
employee the defendant was not harmed 
by the application of a state law relating 
to contributory negligence which was, be- 
cause a complete defense to the action, 
more beneficial than the rule established 
by the Federal Employers' Liability Act. 
Grand Trunk Western R. Co. v. Thrift 
Trust Co., — Ind. App. — , 115 N. E. 685, 
S. C. on rehearing — Ind. — , 116 N. E. 
756. 

The defendant in an action for injuries 
to an employee, was not prejudiced by 
its submission under a state law rather 



than under the Federal Employers' Liabil- 
ity Act, where the only error alleged was 
the failure to permit the jury to appor- 
tion the damages for contributory negli- 
gence, and apparently the result would 
not have been altered had the Federal 
Act been applied. Atchison, Topeka & 
Santa Fe R. Co. v. Tack, — Tex. Civ. App. 
— , 130 S. W. 596, writ of error dismissed 
226 U. S. 615, 57 L. ed. 383, 33 Sup. Ct. 
Rep. 111. 

(f) Recover at Common Law After De- 

nial Under Federal Act 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 190. 

In General. 

A holding by an appellate court that 
an employee was not within the Federal 
Employers' Liability Act at the time he 
met his death, does not preclude recourse 
to the state laws for redress. Chesapeake 
& Ohio R. Co. V. Harmon, 174 Ky. 850, 
192 S. W. 817, S. C. 173 Ky. 1, 189 S. W. 
1135. 

A judgment against the plaintiff in an 
action founded on the Federal Employers' 
Liability Act because his employment in 
interstate commerce was not shown, is 
not a bar to another action under a state 
law for the same cause of action. Jack- 
son V. Industrial Accident Board, 280 111. 
526, 117 N. E. 705. 

(g) Recovery Under State Workmen's 

Compensation Acts. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 190, No. 3, p. 146, and 
No. 4, p. 49. 

In GeneraL 

A state Workmen's Compensation Act 
does not provide a remedy for injuries 
sustained by a railway employee as the re- 
sult of negligence of a carrier while both 
were engaged in interstate commerce, 
since the Federal Employers' Liability 
Act gives the exclusive remedy. Southern 
Pacific Co. V. Industrial Accident Board 
(three cases), — Cal. — , 161 Pac. 1139, 
1142, 1143, certiorari denied 243 U. S. 653, 
61 L. ed. — , 37 Sup. Ct. Rep. 481, 652. 

It is beyond the power of any state to 
interfere with the operation of the Fed- 
eral Employers' Liability Act by putting 
carriers and their employees to an elec- 
tion between the provisions of that act 
and a state Workmen's Compensation 
Law by imputing such an election to them 
by statutory presumptions. Erie R. Co. 
V. Winfield, 244 U. S. 170, 61 L. ed. — , 
37 Sup. Ct. Rep. 556, reversing 88 N. J. L. 
619, 96 Atl. 394. 

There cannot be a recovery under a 
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state Employers' Liability Act for the 
death of a railway employee who was 
killed while engaged in interstate com- 
merce, since the right to recovery, if any, 
must be sought under the Federal Em- 
ployers* Liability Act Lynch v. Boston 
& Maine R. Co., — Mass. — , 116 N. E. 
401. 

An employee of an interstate railway 
company cannot recover under a state 
Workman's Compensation Act for injuries 
sustained while he was engaged in inter- 
state commerce. Saxon v. Erie R. Co., 

— N. Y. — , 116 N; E. 983. 

A railway employee cannot recover un- 
der a state Workmen's Compensation Act 
for injuries received while engaged in in- 
terstate commerce. Dickinson v. Indus- 
trial Board, 280 111. 342, 117 N. E. 438. 

Compensation under a state Workmen's 
Compensation Law cannot be awarded for 
the death of a railway employee who was 
killed while engaged in interstate com- 
merce, since the exclusive remedy is under 
the Federal Employers* Liability Act. 
Flynn v. New York & Susquehanna R. Co., 

— N. J. L. — , 101 Atl. 1034. 

A railway employee cannot recover 
under a state Workmen's Compensation 
Act for injuries sustained while he was 
engaged in interstate commerce. Zenz v. 
Industrial Accident Commission, — Cal. 
— f 168 Pac. 364; Brinsko v. Lehigh Val- 
ley R. Co., — N. J. ~, 102 Atl. 390; Plass 
V. Central New England R. Co., 221 N. Y. 
472, 117 N. E. 952, reversing 169 App. Div. 
826, 155 N. Y. Supp. 854; Vollmers v. 
New York Central R. Co., — App. Div. 
— , 167 N. Y. Supp. 426. 

After Pailttre to Recover Under Federal 
Law. 

The fact that a judgment was entered 
against the plaintiff in an action under the 
Federal Employers' Liability Act for his 
failure to show his employment in inter- 
state commerce, does not prevent a sub- 
sequent award under a State Workmen's 
Compensation Act. Jackson v. Industrial 
Accident Board, 280 111. 626, 117 N. E. 
705. 

Duty to Determine Nature of Employ- 
ment. 

Since compensation under a state Work- 
men's Compensation Act cannot be 
awarded a railway employee for injuries 
sustained while engaged in interstate com- 
merce, ^ the Industrial Commission must 
determine the nature of his employment 
when the question arises. Saxon v. Erie 
R. Co., — N. Y. — , 116 N. E. 983. 

The trial judge must determine the 
question of a servant's employment in in- 
terstate commerce in an action for a re- 
covery by a railway employee under a 



state Workmen's Compensation Act, 
when such employment is relied on as a 
defense. Brinsko v. Lehigh Valley R. Co., 
■— N. J. — , 102 Atl. 390. 

The question of employment in inter- 
state commerce must be determined by 
the Industrial Commission in a proceed- 
ing under the state Workmen's Compen- 
sation Act for the death of a railway 
employee from blood poisoning contracted 
while cutting grass and removing weeds 
and poison ivy from the line of an inter- 
state railway, where it appeared that such 
work was necessary to prevent the spread 
of fire to bridges and adjoining property, 
to preserve the track, and to prevent 
weeds from covering the rails and causing 
engines to slip. Plass v. Central New 
England R. Co., 221 N. Y. 472, 117 N. E. 
952, reversing 169 App. Div. 826, 155 N. 
Y. Supp. 854. 

Injuries Not Caused by Negligence. 

The Federal Employers' Liability Act 
so completely covers the entire field of 
a carrier's liability for injuries to or the 
death of employees engaged in interstate 
commerce, as to preclude a recovery ua- 
der a state Workmen's Compensation Law 
for injuries received by an employee of 
a railway company in the absence of all 
negligence while the former was engaged 
in interstate commerce, notwithstanding 
that the Federal law does not provide for 
a recovery under such circumstances. New 
York Central R. Co. v. Winfield, 244 U. S. 
147, 61 L. ed. — , 37 Sup. Ct. Rep. 546, 
reversing 216 N. Y. 284, 110 N. E. 614, 
Ann. Cas. 1916 A. 817, 10 N. C. C. A. 916, 
and 168 App. Div. 351, 153 N. Y. Supp. 
499. 

Notwithstanding that the Federal Em- 
ployers' Liability Act does not provide a 
remedy for injuries sustained by em- 
ployees engaged in interstate commerce 
when not the result of the employer's neg- 
ligence, such act impliedly excludes liabil- 
ity in such cases and by covering the 
whole field of the carrier's liability for in- 
juries to or the death of employees while 
engaged in such commerce, the Federal 
law precludes liability under a state Work- 
men's Compensation Act for injuries re- 
ceived by a servant from purely accidental 
causes which are not the result of the car- 
rier's negligence. New York Central R. 
Co. V. Winfield, 244 U. S. 147, 61 L. ed. — , 
37 Sup. Ct. Rep. 546, reversing 216 N. Y. 
284, 110 N. E. 614, Ann. Cas. 1916 A. 817, 
10 N. C. C. A. 916, and 168 App. Div. 351, 
153 N. Y. Supp. 499. 

Since the Federal Employers' Liability 
Act within its scope of regulating inter- 
state commerce, deals with the same sub- 
ject as the New Jersey Workmen's Com- 
pensation Act under which it is the duty 
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of employers to compensate employees for 
injuries not due to the negligence of the 
former, whereas the Federal Act makes 
such duty dependent on the existence of 
negligence and excludes liability in the 
absence thereof, and as such act is com- 
prehensive of cases in which it excludes 
liability and of those in which it imposes 
responsibility, the state courts cannot 
award compensation under such state law 
for injuries received by an employee of a 
carrier in the absence of any negligence 
on the latter's part. Rounsaville v. Cen- 
tral R. of New Jersey, — N. J. L. — , 101 
Atl. 182, affirming 87 N. J. L. 371, 94 Atl. 
392. 

The Federal Employers* Liability Act 
precludes a recovery under a state Work- 
men's Compensation Act where an em- 
ployee lost the sight of an eye when 
struck by a small pebble which rebounded 
as he was tamping cross ties on the track 
of an interstate railway line, since the 
Federal Law, although denying a recov- 
ery in such a case, has so taken possession 
of the whole field of a carrier's liability 
for injuries to or the death of employees 
while engaged in interstate commerce as 
to preclude recourse to state laws in any 
event. New York Central R. Co. v. Win- 
field, 244 U. S. 147, 61 L. ed. — , 37 Sup. 
Ct. Rep. 646, reversing 216 N. Y. 284, 
110 N. E. 614, Ann. Cas. 1916 A. 817, 10 
N. C. C. A. 916, and 168 App. Div. 351, 
153 N. Y. Supp. 499. 

A state Workmen's Compensation Act 
does not extend to workmen engaged in 
interstate commerce who are, without 
their employer's fault, injured in the 
course of their employment. Matney v. 
Bush, — Kan. — , 169 Pac. 1150; Walker 
V. Chicago, Indianapolis & Louisville R. 
Co., — Ind. — , 117 N. E. 969. 

3. State Laws Relating to Particular Sub- 
jects. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 191-196, and 
No. 3, p. 147. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 191, and No. 3, p. 147. 

Service of Process. 

Process in an action in a state court 
under the Federal Employers* Liability 
Act may be served on the persons, and in 
the manner designated by the state laws. 
Casebalt v. Kanahwa 8c Michigan R. Co., 
26 Ohio C. C. (N. S.) 161. 

Substantive Rights. 

State statutes cannot favorably or. un- 
favorably affect actions based on the JFed- 



eral Employers' Liability Act. McCutch- 
eon V. Chicago, Milwaukee & St. Paul R. 
Co., — la. — , 164 S. W. 774. 

Local Rules of Practice and Procedure. 

The rules of procedure of the forum ap- 
ply to an action in a state court based on 
the Federal Employers* Liability Act. 
Manning v. Chicago Great Western R. 
Co., 135 Minn. 229, 160 N. W. 787, cer- 
tiorari denied 243 U. S. 643, 61 L. ed. — , 
37 Sup. Ct. Rep. 405. 

Section 1538 of the Rev. Stats, of U. 
S. 1913, makes state laws govern all mat- 
ters affecting the procedure and remedy in 
an action in a state court under the Fed- 
eral Employers' Liability Act. Murker v. 
Northern Pacific R. Co., — Wash. — , 163 
Pac. 756. 

Attomesr's Lien. 

An attorney has a lien under a state 
statute on a cause of action arising under 
the Federal Employers' Liability Act 
where an action thereunder is instituted 
in the courts of such state; and such lien 
may be enforced in the action after the 
parties have made a settlement without 
compensating the attorney. Holloway v. 
Dickinson, — Minn. — 163 N. W. 791. 

Liens on Railway Property. 

In an action under the Federal Employ- 
ers' Liability Act, which was begun more 
than a year after the plaintiff was injured, 
he is not entitled to a lien on the defend- 
ant's property to the exclusion of all per- 
sons, including mortgagees, trustees, etc., 
as permitted by a state statute declaring 
that the lien should not be effectual unless 
suit was brought or the claim was filed by 
order of the court with the receiver of the 
road within a year after the cause of ac- 
tion accrued, since the requirement as to 
the time for bringing action was a condi- 
tion upon which the right to the lien de- 
pended. St. Louis, Iron Mountain & 
Southern R. Co. v. Ingram, 124 Ark. 298, 
187 S. W. 452, affirmed without opinion 244 
U S. 647, 61 L. ed. — , 37 Sup. Ct. Rep. 741. 

Where an employee's action for injuries 
was brought within a year from the time 
they were received, and on the reversal of 
a judgment in his favor he took a non- 
suit and began a new action under the 
Federal Employers' Liability Act more 
than a year after his right of action ac- 
crued, he was not entitled to a lien on the 
defendant's property to the exclusion of 
all persons, including mortgagees, trus- 
tees, etc., as permitted by a state law 
which declared that such lien should not 
be effectual unless suit was brought or 
the claim filed by order of the court with 
the receiver of the road within one year 
after the cause of action accrued. St. 
Louis, Iron Mountain & Southern R. Co. 
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V. Ingram, 124 Ark. 298, 187 S. W. 452, 
affirmed without opinion 244 U. S. 647, 
61 L. ed. — 37, Sup. Ct. Rep. 741. 

In an action founded on the Federal 
Employers' Liability Act which was begun 
more than a year after the cause of action 
accrued, the plaintiff is not entitled to a 
lien on the defendant's property to the 
exclusion of all persons, including mort- 
gagees and trustees, etc., under a state law, 
which declared that the lien should not be 
effectual unless suit was brought and the 
claim filed by order of the court with the 
receiver of the road within one year after 
the cause of action accrued, since the stat- 
ute did not give the claimant one year after 
his claim was reduced to judgment in 
which to file it with the receiver. St. Louis, 
Iron Mountain & Southern R. Co. v. In- 
gram, 124 Ark. 298, 187 S. W. 452, af- 
firmed without opinion 244 U. S. 647, 61 
L. ed. — , 37 Sup. Ct. Rep. 741. 

(c) Assumed Risk. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 193, and No. 3, p. 147. 

In General. • 

A state statute abolishing the defense of 
assumed risk is not applicable to an ac- 
tion founded on the Federal Employers' 
Liability Act. Chicago, Rock Island & 
Gulf R. Co. V. De Bord, — Tex. — , 192, 
S. W. 767, reversing — Tex. Civ. App. — , 
146 S. W. 667, certiorari denied 245 U. S. 
— , 62 L ed. — , 38 Sup. Ct. Rep. 12. 

A state law 'relative to assumption of 
risk does not apply to an action under the 
Federal Employers* Liability Act. Pan- 
handle & Santa Fe R. Co. v. Brooks, 
— Tex. Civ. App. — , 199 S. W. 665. 

(d) Contributory Negligence. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 193. 

In General. 

The defendant was not prejudiced in an 
action under the Federal Employers' 
Liability Act by an instruction as to con- 
tributory negligence under a state law 
which was a complete defense to the ac- 
tion. Grand Trunk Western R. Co. v. 
Thrift Trust Co., — Ind. — , 116 N. E. 
756, S. C. — Ind. — , 115 N. E. 685. 

(e) Damages. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 193. 

Disposition of Proceeds of Recovery. 

The amount recovered for wrongful 
death in an action based on the Federal 
Employers' Liability Act is to be dis- 



tributed among the beneficiaries according 
to the state laws. In re Stone, — N. C. 
— , 91 S. E. 852. 

Since the Federal Employers' Liability 
Act does not provide for the method of 
apportionment among the beneficiaries of 
the designated classes of the fund recov- 
ered for wrongful death, it must be dis- 
tributed according to the terms of the 
state law. In re Stone, — N. C. — , 91 S. 
E. 852. 

(f) Evidence. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 193, and No. 3, p. 147. 

Burden of Proof. 

The question of the burden of proof in 
an action in a state court under the Fed- 
eral Employers' Liability Act, is a matter 
of substantive law of the forum. Man- 
ning V. Chicago Great Western R. Co., 
135 Minn. 229, 160 N. W. 787, certiorari 
denied 243 U. S. 643, 61 L. ed. — , 37 Sup. 
Ct. Rep. 405. 

Presumption of Negligence. 

A state statute creating a prima ^ facie 
presumption of negligence from injuries 
caused by the running of cars by a rail- 
way company is applicable as a rule of 
evidence to an action in a state court 
based on the Federal Employers* Liability 
Act. Yazoo & Mississippi Valley R. Co. 
V. Mullins, — Miss. — , 76 So. 147. 

A state statute creating a prima facie 
presumption of negligence from injuries 
caused by the running of railway cars is 
applicable as a rule of evidence to an ac- 
tion in a state court when based on the 
Federal Employers' Liability Act, since 
the lex fori governs as to matters of pro- 
cedure. New Orleans & Northeastern R. 
Co. V. Scarlet, — Miss. — , 76 So. 265. 

A state statute creating a prima facie 
presumption of negligence from injuries 
caused by the running of railroad trains 
has no application to an action under the 
Federal Employers' Liability Act for per- 
sonal injuries sustained by a railway em- 
ployee. St. Louis, Iron Mountain & 
Southern R. Co. v. Steel, — Ark. — , 197 S. 
W. 288, S. C. 119 Ark. 349, 178 S. W. 320, 
L. R. A. 1915 F. 1114. 

(h) Jury. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 194. 

State laws permitting majority verdict. 
See infra XIX, I, 2. 

(i) Limitations. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 194. 
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Effect of state laws saving right of action. 
See supra XVI, C, 6. 

(k) Negligence. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 195. 

Presumptions of negligence created b 



state statutes, see supra XVI, D, 3 



(?f. 



In General. 

The question of negligence is one of 
substantive law under the Federal Employ- 
ers' Liability Act. Manning v. Chicago 
Great Western R. Co., 135 Minn. 229, 160 
N. W. 787, certiorari denied 243 U. S. 643, 
61 L. ed. — , 37 Sup. Ct. Rep. 405. 

Failure to Cut Noxious Weeds. 

In order to establish liability under the 
Federal Employers' Liability Act for 
blood poisoning caused by noxious weeds 
along a right of way, a section hand can- 
not invoke a state statute relating to the 
destruction by landowners of noxious 
weeds on highways and railroad rights of 
way, where the only penalty imposed for 
noncompliance with such law is the cost 
of cutting the weeds. McCutcheon v. Chi- 
cago, Milwaukee & St. Paul R. Co., — la. 
— , 164 N. W. 774. 

(o) Verdict. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 196. 

Majority verdicts, see infra XIX, I, 2. 

E. Jurisdiction of Courts. 

See generally same section Federal Ry. 
Digest, Vol. I, No.. 2, pp. 196-199, No. 3, 
p. 147, and No. 4, p. 49. 

Z, State Courts. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 197, No. 3, p. 
•147, and No. 4, pp. 49-50. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 197, No. 3, p. 147, and 
No. 4, p. 49. 

Actions Under Federal Law. 

A state court has jurisdiction to try the 
merits of an action founded on the Fed- 
eral Employers' Liability Act, including 
the question whether the plaintiff was in- 
jured while engaged in interstate com- 
merce. Chesapeake & Ohio R. Co. v. 
Shaw, 168 Ky. 537, 182 S. W. 653, affirmed 
without opinion 243 U. S. 626, 61 L. ed. — , 
37 Sup. Ct. Rep. 400. 



The provisions of section 6 of the Fed- 
eral Employers' Liability Act relative to 
the jurisdiction of state courts under such 
act, do not extend or make their jurisdic- 
tion equal to that of the Federal courts. 
Casebalt v. Kanahwa & Michigan R. Co., 
26 Ohio C. C. (N. S.) 161. 

(d) Effect of State Law Permitting Ma- 
jority Verdict. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 198. 

Majority verdicts in general, see infra 
XIX, I, 2. 

In General. 

Since an injured employee possessed a 
right of action against a negligent em- 
ployer and a state court had jurisdiction 
thereof prior to the enactment of the Fed- 
eral Employers' Liability Act, the fact 
that uflder the law of the forum, the ver- 
dict of the jury in such a court may be 
rendered by less than the whole panel of 
jurors does not, because in violation of 
the Seventh Amendment to the Federal 
Constitution, deprive a state court of jur- 
isdiction of an action based on the Fed- 
eral law. Chesapeake & Ohio R. Co. v. 
Kornhoff, 167 Ky. 353, 180 S. W. 523, writ 
of error dismissed 242 U. S. 658, 61 L. ed. 
— , 37 Sup. Ct. Rep. 17. 

The fact that under the law of the 
forum a verdict may be rendered by less 
than the full panel of jurors does not pre- 
vent a state court from being a court of 
competent jurisdiction within the meaning 
of the Federal Employers' Liability Act. 
Chesapeake & Ohio R. Co. v. Shaw, 168 
Ky. 537, 182 S. W. 653, affirmed without 
opinion 243 U. S. 626, 61 L. ed. — , 37 Sup. 
Ct. Rep. 400. 

F. Removal of Causes. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 199-205, No. 3, 
p. 147, and No. 4, pp. 49-50. 

3. Since Amendment. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 199, No. 3, p. 
147, and No. 4, pp. 49-50. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 199, No. 3, p. 147, and 
No. 4, pp. 49-50. 

When Action Based on Federal Law. 

An action founded on the Federal Em- 
ployers' Liability Act cannot be removed 
from a state court of competent jurisdic- 
tion to a Federal court Southern Rail- 
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road C<j. v. Puckett, 244 U. S. 571, 61 L. 
ed. — , 37 Sup. Ct. Rep. 703, affirming 16 
Ga. App. 551, 85 S. E. 809. 

When based on the Federal Employers' 
Liability Act an action against a railway 
company cannot be removed to a Fed- 
eral court from a state court of competent 
jurisdiction. Martin v. New York, New 
Haven & Hartford R. Co., 241 Fed. 696. 

When Both Federal and State Law 
Pleaded. 

An action for injuries to a railway em- 
ployee is removable from a state to a Fed- 
eral court where the plaintiff, who seeks 
but one recovery, sets up a cause of action 
under the Federal Employers* Liability 
Act in the alternative with one under the 
state or common law. Bedell v. Balti- 
more & Ohio R. Co., 245 Fed. 788. 

Action Against Railway and Pullman Com- 
pany for Death of Latter's Servant. 

An action against a railway company 
and the Pullman Company for the death of 
an employee of the latter company while 
engaged in interstate commerce, may be 
removed from a state court to a Federal 
court, since it is not based on the Federal 
Employers' Liability Act. Martin v. New 
York, New Haven & Hartford R. Co., 241 
Fed. 696. 

An action against a railway company 
and the Pullman Company for the death 
of a person whom they allege was an 
employee of the latter company, while 
he was engaged in interstate commerce, 
where the petition set up on information 
and belief that the decedent was in fact 
an employee of the railway company, may 
be removed to a Federal court from a 
state court of competent jurisdiction on 
a showing that the decedent was in fact 
an employee of the Pullman Company 
only. Martin v. New York, New Haven 
& Hartford R. Co., 241 Fed. 696. 

(b) Grounds. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 200-203, No. 
3, p. 147 and No. 4, pp. 49-50. 

(1) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 147, and No. 4, pp. 49-50. 

Failure of Pleadings to Show Dependency 
of Beneficiaries. 

An action against a railway company 
engaged in interstate commerce for the 
wrongful death of a servant employed in 
such commerce, which is sought to be 
maintained by a personal representative 
for the benefit of the widow and children, 
of the decedent, is not, as a matter of 



law, removable from a state to a Fed- 
eral court where the action is sought to 
be maintained under the Federal Employ- 
ers* Liability Act, and the petition clearly 
discloses that a recovery is not claimed 
under the state law, merely because the 
plaintiff's petition does not specifically 
aver that the widow and children were 
dependent on the decedent for their sup- 
port. Griffith v. Midland Valley R. Co., 
— Kan. — , 166 Pac. 467, certiorari denied 
245 U. S. — , 62 L. ed, — , 38 Sup. Ct. Rep. 
12, writ of error dismissed 245 U. S. — , 
62 L. ed. — , 38 Sup. Ct. Rep. 133. 

Government Control of Railways. 

The fact that the United States has 
taken possession and control of the rail- 
way systems of the country under the Act 
of Congress of August 29. 1916 (39 St. 649, 
4 Comp. St. section 1974a) and the proc- 
lamation of the President of the United 
States of December 26, 1917, does not 
make an action against a carrier for dam- 
ages one arising under the Constitution 
and laws of the United States so as to 
permit the removal thereof from a state to 
a Federal court on that ground. Muir v. 
Louisville & Nashville R. Co., 247 Fed. — . 
(Decided March 2, 1918, by Evans, J., at 
Louisville, Ky.) 

(8) Diverse Citizenship. 

In General. 

Diverse citizenship does not permit the 
removal from a state court of competent 
jurisdiction to a Federal court of an ac- 
tion founded on the Federal Employers' 
Liability Act. St. Joseph & Grand Island 
Ry. Co. V. Moore, 243 U. S. 311, 61 L. ed. 
— , 37 Sup. Ct. Rep. 278, affirming — Mo. 
— , 186 S. W. 1035. 

When the Federal Employers* Liability 
Act is set up in the plaintiff's complaint 
in an action in a state court the action 
does not stand removed to a Federal 
court on the filing of a petition by the 
defendant for removal on the ground of 
diverse citizenship, where such petition al- 
leges that the plaintiff's averments as to 
his employment in interstate commerce 
are false and made for the express pur- 
pose of preventing removal. (Chesapeake 
& Ohio R. Co. V. Shaw, 168 Ky. 537, 182 
S. W. 653, affirmed without opinion 243 
U. S. 626, 61 L. ed.— , 27 Sup. Ct. Rep. 
400. 

4. Petition for Removal. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 203. 

Sufficiency. 

When a state court has jurisdiction of 
an action based on the Federal Employe 
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ers' Liability Act, it is not bound to sur- 
render it on a petition for removal to a 
Federal court until a case has been made 
on the face of such petition showing 
that the petitioner is entitled to the trans- 
fer. Chesapeake 8c Ohio R. Co. v. Shaw, 
168 Ky. 537, 182 S. W. 653, affirmed with- 
out opinion 243 U. S. 626, 61 L. ed. — , 37 
Sup. Ct. Rep. 400. 

6. Remand to State Court 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 203. 

Service of Affidavits on Motion to Re- 
mand. 

On the motion of the plaintiff to re- 
mand from a Federal to a state court an 
action against a railway company and the 
Pullman Company for the death of a 
person who is alleged by the plaintiff to 
have been an employee of the railway 
company but whom the defendants claim 
was an employee of the Pullman Com- 
pany, the latter will be required to serve 
the plaintiff with affidavits and other writ- 
ings showing the employment of the plain- 
tiS*s intestate, to which the plaintifiF may 
make a counter showing by affidavits and 
other testimony. Martin v. New York, 
New Haven & Hartford R. Co., 241 Fed. 
696. 

What Determined on Motion. 

A Federal court must determine from 
affidavits and evidence the question of the 
nature of a servant's employment on a 
motion to remand from a Federal court to 
a state court of an action against a rail- 
way company and a Pullman Company for 
the death of an employee whom the de- 
fendants aver was in fact employed by the 
Pullman Company. Martin v. New York, 
New Haven & Hartford R. Co., 241 Fed 
696. 

G. Election of Remedies. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 205, and No. 3, 
p. 147. 

(No new decisions.) 

H. Parties. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 207-210, and 
No. 3, pp. 147-148. 

2. Who May Maintain Action For Death. 

(b) Personal Representative. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 207. 

In General. 

A personal representative only can 



maintain an action under the Federal 
Employers' Liability Act for i^rongful 
death. Denver & Rio Grande R. Co. v. 
Wilson, —Colo.—, 163 Pac. 857; Tread- 
way V. St. Louis, Iron Mountain & South- 
ern R. Co., — Ark. — , 191 S. W. 930; Rami- 
rez V. Ponce Railway & Light Co., 5 
Porto R. Fed. 353. 

(c) Surviving Beneficiaries. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 208, and No. 3, p. 147. 

Action in Name of Surviving Beneficiaries 
or Dependents. 

A widow, although the sole surviving 
beneficiary of her deceased husband, can- 
not maintain an action in her own name 
under the Federal Employers* Liability 
Act for his wrongful death. Denver & 
Rio Grande R. Co. v. Wilson, — Colo. — , 
163 Pac. 857. 

Dismissal. 

When an action for wrongful death is 
brought by the father as sole heir of 
a decedent and there can be a recovery 
only under the Federal Employers' Lia- 
bility Act, the action will not be dismissed 
before trial as the plaintiff may be 
able at the trial to show his appointment 
as personal representative within the pe- 
riod of limitation prescribed by such act. 
Ramirez v. Ponce Railway & Light Co., 
5 Porto R. Fed. 353. 

(e) Waiver of Misjoinder. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 209. 

Failure to Plead Federal Law. 

When neither party to an action for 
the death of a railway employee sets forth 
in his pleadings facts which bring the case 
within the terms of the Federal Employ- 
ers' Liability Act, the defendant does not 
waive the objection that the personal rep- 
resentative only can maintain the action, 
since the Federal law controls if the facts 
bring it into operation. Denver & Rio 
Grande R. Co. v. Wilson, — Colo. — , 163 
Pac. 857. 

3. Defendants. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 209. 

(c) Carrier and Negligent Coemployees. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 209. 

In General. 

A joint action under the Federal Em- 
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ployers' Liability Act will not lie against 
a railway company and an employee for 
an injury caused by their concurrent neg- 
ligence to a coemployee while engaged in 
interstate commerce, notwithstanding a 
violation of the Safety Appliance Act is 
alleged. Lee v. Central of Ga. R. Co., — 
Ga. — , 94 S. E. 558. 

I. Revivor. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 210. 

(No new decisions.) 

J. Pleading. 

See generally same section Federal Ry. 
Digest, Vol. I. No. 2, p. 210-227, No. 3, 
pp. 148-150, and No. 4, pp. 49-50. 

1. Declaration or Complaint. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 210-220, No. 3, 
pp. 148-149, and No. 4, pp. 49-50. 

(b) What Must Be AUeged. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 210-214, No. 3, 
p. 148, and No. 4, pp. 49-50. 

(1) In General. 

Duty to Employee. 

Since the Federal Employers' Liability 
Act expressly imposes on carriers a lia- 
bility for injuries resulting in whole or in 
part from the negligence of any of its 
employees, a declaration in an action for 
the death of a brakeman in consequence 
of the negligence of a conductor, need not 
allege a duty on his part to the injured 
employee, and a violation thereof. Illi- 
nois Central R. Co. v. Norris, — C. C. A. 
— , 245 Fed. 928. 

(ft) Federal Law. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 210, and No. 4, pp. 49-50. 

See also supra XIX, D 1. 

In General. 

When the pleadings show that a rail- 
way employee was killed while engaged in 
interstate commerce the Federal Employ- 
ers' Liability Act controls. Mims v. At- 
lantic Coast Line R. Co., 100 S. C. 375, 
85 S. E. 372, writ of error dismissed 242 
U. S. 532, 61 L. ed.— , 37 Sup. Ct, Rep. 
188. 

Necesaity for Pleading Federal Law. 

When the pleadings in an action for in- 



juries to a railway employee are sufficient 
to admit evidence of his employment in 
interstate commerce at the time of his in- 
Jury, the Federal question is sufficiently 
raised without directly setting up the Fed- 
eral Employers' Liability Act. Chicago, 
R. I. & G. R. Co. V. DeBord, -— Tex. — , 
192 S. W. 767, reversing — Tex. Civ. App. 
— , 146 S. W. 667, certiorari denied 245 
U. S. — , 62 L. ed. — , 38 Sup. Ct. Rep. 12. 

When Facts Proven Bring Case Within 
Federal Act. 

Although not pleaded the Federal Em- 
ployers' Liability Act will govern an ac- 
tion when the facts proven show that an 
employee was injured or killed while en- 
gaged in interstate commerce. Vandalia 
R. Co. V. Stringer, 182 Ind. 676, 106 N. E. 
865, rehearing denied 182 Ind. 684, 107 N. 
W. 673, writ of error dismissed 242 U. 
S. 614, 61 L. ed.— , 37 Sup. Ct. Rep. 212. 

The Federal Employers* Liability Act 
controls although not pleaded, when the 
facts show that both a railway company 
and an employee were engaged in inter- 
state commerce at the time the latter was 
injured. Seaboard Air Line Co. v. Hess, 

— Fla. — , 74 So. 500. 

Where the petition and the undisputed 
evidence showed that at the time of his 
alleged injury the plaintiff was engaged a^ 
a fireman on an interstate freight, tra^n 
of the defendant carrier, the action Is 
I governed by the Federal Employers' Lia- 
bility Act, although such statute is not 
referred to in express terms in the plead- 
ings nor pressed at the trial. Chicago^ 
Rock Island & Pacific R. Co. v. Hughes, 

— Okla. —, 166 Pac. 411. 

The defendant is entitled to the benefit 
of the Federal Employers' Liability Act 
in an action for the death of a railway 
employee, although neither such act nor 
the employment of the decedent in inter- 
state commerce is pleaded, where the evi- 
dence requires a finding that the decedent 
was engaged in such commerce at the 
time he met his death. Geer v. St. Louis, 
San Francisco & Texas R. Co., — Tex. 
— , 194 S. W. 939, affirming —Tex. Civ. 
App.-—, 149 S. W. 1178. 

The defendant is entitled to the benefit 
of the Federal Employers' Liability Act 
although it is not pleaded in the declara- 
tion or answer, where the facts bring the 
action within such statute. Dunlavy v. 
Chicago, Burlington & Quincy R. Co., 200 
111. App. 75. 

Even though evidence tending to show 
the employment of a decedent in inter- 
state commerce is not admissible under 
the pleadings, if admitted without objec- 
tion, as long as such testimony remains 
in the record either party may claim the 
benefit of the Federal Employers' Liabil- 
ity Act without an amendment to his 
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pleadings. Denver & Rio Grande R. Co. 
V. Wilson, — Colo. — , 163 Pac. 857. 

Where neither the complaint nor the an- 
swer in an action for injuries to a rail- 
way employee, referred to or disclosed a 
cause of action under the Federal Em- 
ployers' Liability Act, and the suit was 
removed by the defendant to a Federal 
court because of diverse citizenship, the 
defendant may at the trial invoke such 
law by showing the employment of the 
plaintiflF in interstate commerce at the 
time of his injury. Atlantic Coast Line 
R. Co. V. Woods, 151 C C. A. 657, 238 Fed. 
917. 

The defendant cannot show that an ac- 
tion for injuries to or the death of a rail- 
way employee is governed by the Federal 
Employers' Liability Act where neither 
the such act nor facts showing that it con- 
trols are pleaded. Mims v. Atlantic Coast 
Line R. Co., 100 S. C. 375, 85 S. E. 372, 
writ of error dismissed 242 U. S. 532, 61 L. 
ed. — , 37 Sup. Ct. Rep. 188. 

(8) Employment in Interstate Com- 
merce. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 212, and No. 3, p. 148. 

Injured Employee. 

The fact that the defendant and an in- 
jured employee were engaged in interstate 
commerce at the time of the accident must 
be alleged in the complaint in order to 
permit the Federal Employers' Liability 
Act to be invoked by the plaintiff. Walk- 
er V. Iowa Central R. Co., 241 Fed. 395. 

(5) Pecuniary Loss 

Sec also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 213. 

In General. 

It is only when an action is prosecuted 
under the Federal Employers' Liability 
Act for the benefit of the next of kin of a 
decedent that dependency on the latter 
must be alleged by the plaintiff. Berg v. 
Atlantic Coast Line R. Co., — S. C. — , 
93 S. E. 390. 

For Death of Son. 

The declaration in an action under the 
Federal Employers' Liability Act for the 
benefit of parents for the death of an adult 
son, need not allege that the former were 
dependent on the decedent for support. 
Berg V. Atlantic Coast Line R. Co., — S. C. 
— , 93 S. E. 390. 

(c) Sufficiency. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 214-218, No. 
3, pp. 148, and No. 4, pp. 49-50. 



(8) To Show Emplosrment in Interstate 

Commerce. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 216, and No. 3, p. 148. 

r 

In General. 

Where, in an action under the Federal 
Employers' Liability Act, it was not al- 
leged that an engine inspector was killed 
while inspecting an engine which was en- 
gaged in interstate commerce, but it was 
averred that the defendant railway com- 
pany although it had a distinct legal 
entity, was a part of the "Frisco System," 
such allegation did not show the em- 
ployment of the decedent in interstate 
commerce within the meaning of such law. 
Ft. Worth & Rio Grande R. Co. v. Bird, 
— Tfex. City App. -— , 196 S. W. 597. 

In an action for the death of a yard 
clerk who was struck by an engine while 
he was in a railway yard the complaint 
showed that he was engaged in interstate 
commerce where it alleged in substance 
that it was his daily duty to go into the 
yard to make a record of all incoming 
and outgoing cars; that there was a con- 
stant movement of interstate traffic in 
the yard; and that he was killed while 
performing his duties, although it was not 
alleged that at the time of the accident 
there were any cars in the yard which 
were engaged in interstate commerce. 
Pittsburgh, Cincinnati, Chicago & St. 
Louis R. Co. V. Farmers' Trust & Savings 
Co.. 183 Ind. 287, 108 N. E. 108, writ 
of error dismissed 242 U. S. 668, 61 L. 
ed. — , 37 Sup. Ct. Rep. 19, 

A cause of action under the Federal 
Employers' Liability Act is shown by a 
complaint alleging that a towerman was 
injured while engaged in his duties of 
pumping water with a gasoline engine into 
a water tank for the immediate use of 
locomotives engaged in interstate com- 
merce. Collins V. Erie R. Co., 245 Fed. 
811. 

(4) To Show Negligence. 

Sec also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 217, No. 3, p. 148, and 
No. 4, pp. 49-50. 

In General. 

A cause of action under the Federal 
Employers' Liability Act is shown by a 
complaint alleging in substance that a 
brakeman in the employ of an interstate 
carrier was injured by jumping in fright 
from a locomotive when the engineer neg- 
ligently injected cold water into the boiler 
when the water was low, which caused 
the crownsheet to blow out with a loud 
report. Vandalia R. R. Co. v. Stringer, 182 
Ind. 676, 106 N. E. 865, rehearing denied 
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182 Ind. 684, 107 N. £. 673, writ of error 
dismissed 243 U. S. 614, 61 L. ed. — , 37 
Sup. Ct. Rep. 650. 

A complaint alleging in substance that 
a yard clerk while in the discharge of his 
duties, was struck and killed by a negli- 
gently operated locomotive, was held suffi- 
cient in an action based on the Federal 
Employers' Liability Act, to show the vio- 
lation by the defendant of a duty owed to 
the decedent and which was the proximate 
cause of his death. Pittsburgh, Cincinnati, 
Chicago & St. Louis R. Co. v. Farmers' 
Trust & Savinjg^s Co., 183 Ind. 287, 108 
N. E. 108, writ of error dismissed 242 
U. S. 658, 61 L. ed.— , 37 Sup. Ct. Rep. 
19. 

A complaint in an action under the Fed- 
eral Employers' Liability Act for injuries 
sustained by a section hand, states a prima 
facie cause of action by alleging in sub- 
stance that the plaintiff received a severe 
sprain in consequence of the negligence 
of the defendant in failing to furnish a 
sufficient number of men to lift a heavy 
rail, and in requiring the plaintiff and two 
other employees to d« so. Sorenson v. 
Northern Pacific R. Co., — Mont. — , 163 
Pac. 560. 

The declaration, in an action under the 
Federal Employers' Liability Act for in- 
juries sustained by a laborer while riding 
to t\\fi place of his work at the invitation 
of the engineer in the cab of the engine 
of a train provided to take men to the 
place where track repairs were being 
made, ^ was held sufficient after verdict, 
even in the absence of a showing creating 
an inference of any rule or order prohibit- 
ing laborers from riding in such 
places, where the declaration alleged in 
substance that the plaintiff, at the time 
of his injury, was being transported by 
the defendant from his home to the place 
of his work some miles away; that he 
was riding in the cab of the engine with 
the consent of the defendant; that it was 
the duty of the defendant to use reason- 
able care to keep its roadbed in reason- 
ably safe condition; that it failed in that 
duty; that the roadbed was x^ot reasonably 
safe, specifying the defects; that the de- 
fendant knew or ought to have known 
of it by the exercise of reasonable care; 
that the plaintiff was in the exercise of 
reasonable care for his own safety; and 
that because of the negligence of the de- 
fendant in failing to keep its roadbed in 
reasonably safe condition the engine left 
the track injuring the plaintiff; and it was 
further alleged that the coach provided 
by the defendant for the workmen to ride 
in was insufficient to contain all of the 
laborers; that the train was run at a 
high and dangerous rate of speed under 
the circumstances and the condition of the 
track; and that the engineer did not 



have sufficient skill to run the engine prop- 
erly. Roberts v. Cleveland, Cincinnati, 
Chicago & St. Louis R. Co., 202 III. App. 
480, affirmed, — 111. — , 117 N. E. 97. 

(d) Pleading Both Federal and State 

Law. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 218-220, and 
No. 3, p. 149. 

(1) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 218-220, and No. 3, p. 
149. 

Misjoinder. 

There was no misjoinder when both the 
state law and the Federal Employers' Lia- 
bility Act were pleaded alternatively in an 
action against both an intrastate and an 
interstate carrier for a joint tort. Mis- 
souri, Kansas & Texas R. Co. v. Grimes, 
— Tex. Civ. App.—, 196 S. W. 691. 

%. Demurrer. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 220. 

What Considered Under. 

Where the second paragraph of the 
complaint in an action under the Fed- 
eral Employers' Liability Act, avers in 
substance the same facts as appear in the 
first paragraph, and further alleges that 
other employees of the defendant will- 
fully ran a locomotive over the plain- 
tiff's interstate, and the defendant's mem- 
orandum of demurrer to the second para- 
graph states the same grounds as the 
demurrer to the first paragraph, by force 
of section 348 of Burns Ind. St. 1914, 
the defendant waived its right to a con- 
sideration of its demurrer to the second 
paragraph for insufficiency of facts. Pitts- 
burgh, Cincinnati, Chicago & St. Louis 
R. Co. V. Farmers' Trust & Savings Co., 
183 Ind. 287, 108 N. E. 108, writ of error 
dismissed 242 U. S. 658, 61 L. ed. — , 37 
Sup. Ct. Rep. 19. 

3. Plea or Answer. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 220-222. 

(b) What Defenses Must Be Pleaded. 

(9) Assumed Risk. 

Sec also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 220. 

In General. 

When assumption of a risk not usually 
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and ordinarily incident to the service, is 
relied on as a defense to an action under 
the Federal Employers' Liability Act, it 
must be specially pleaded. Phillips v. 
Union P. R. Co., —Neb.—, 158 N. W. 
966, certiorari denied 244 U. S. 656, 61 
L. ed.— , 37 Sup. Ct. Rep. 742. 



(S) Contributory Negligence. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 221. 

In General. 

A plea of contributory negligence as a 
defense rather than in mitigation of dam- 
ages is defective in an action founded on 
the Federal Employers* Liability Act. 
Southern R. Co. v. Fisher, — Ala. — , 74 
So. 580. 

(4) Employment in Interstate Commerce. 

Necessity for Pleading Federal Law. 

The Federal Employers* Liability Act 
must be pleaded by the defendant when 
relied on, or at least such facts must be 
averred as to show that it is applicable 
to an action for injuries to a railway 
employee. Mims v. Atlantic Coast Line 
R. Co., 100 S. C. 375, 85 S. E. 372, writ 
of error dismissed 242 U. S. 532, 61 L. ed. 
— , 37 Sup. Ct. Rep. 188. 



(5) Limitations. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 221. 

In General. 

In an action against a railway for per- 
sonal injuries it is not necessary for the 
defendant to plead the Federal Employers* 
Liability Act in order to obtain the bene- 
fit of the limitation of 2 years prescribed 
by section 6, since such law will control if 
the evidence shows that the plaintiff and 
defendant were engaged in interstate com- 
merce at the time the former was in- 
jured. Seaboard, Air Line Co. v. Hess, 
— Fla.— , 74 So. 500. 

In an action by a railway employee for 
personal injuries sustained while engaged 
in interstate commerce, it is not harmful 
error for the court to refuse the defend- 
ant's motion for leave to Rle a plea set- 
ting up the plaintiff's employment in such 
commerce, and his failure to bring his 
action within 2 years as required by sec- 
tion 6 of the Federal Employers* Liabil- 
ity Act, where the defendant was per- 
mitted to establish such facts at the trial. 
Seaboard Air Line Co. v. Hess, — Fla. — , 
74 So. 500. 



4. Amendments. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 222-226, and 
No. 3, p. 140. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 149. 

Setting Up New Cause of Action. 

When in an action under the Federal 
Employers* Liability Act which is based 
on a violation of the Safety Appliance Act 
by permitting a sill step on a car to be- 
come defective, so that assumed risk was 
not a defense, it was alleged that such 
defect in connection with a high cross-tie 
caused injury to the plaintiff, his petition 
cannot be amended so as to permit a re- 
covery for injuries caused by defects in 
the track. Atlantic Coast Line R. Co. v. 
Kennedy, — Ga.— , 92 S. E. 973. 

(b) Setting Up Federal Law. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 222-224, and 
No. 3, p. 149. 

(1) In General. 

In Absence of Evidence of Negligence. 

The refusal of permission to amend the 
complaint in an action for the death of a 
railway employee by alleging the repre- 
sentative capacity of the plaintiff so as to 
invoke the Federal Employers* Liability 
Act in an action based on a state law, was 
properly refused where there was no evi- 
dence or presumption showing negligence 
on the part of the. defendant. Williams v. 
Western & Atlantic R. Co., — Ga. App. — , 

93 S. E. 555. 

Abuse of Discretion. 

The refusal to permit the plaintiff, in 
an action for the death of a railway em- 
ployee, to amend his declaration by plead- 
ing the Federal Employers* Liability Act, 
held not an ,abuse of discretion. Mum- 
power V. Black Mt. R. Co., — N. C. — , 

94 S. E. 515. 

(%) After Two Years. 

In General. 

A new cause of action which was barred 
by the elapse of the 2 years* limitation 
prescribed by the Federal Employers* Lia- 
bility Act for wrongful death, is not pre- 
sented by an amendment to the complaint 
made after the elapse of such period by 
setting up that the decedent*s injuries 
caused him "conscious pain and suffering," 
where the original complaint alleged that 
the decedent suffered intense pain from 
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his injuries. Washington Railway & 
Electric Co. v. Scala, 244 U. S. 630, 61 L. 
ed. — , 37 Sup. Ct. Rep. 654, affirming 45 
App. D. C. 484. 

After the reversal by the Circuit Court 
of Appeals of a judgment in the plaintiff's 
favor and the denial of a writ of certiorari 
by the Federal Supreme Court the plain- 
tiff cannot, more than 6 years after his 
cause of action accrued, amend his com- 
plaint by setting up for the first time the 
Federal Employers' Liability Act, where 
his original complaint did not show that 
either he or the defendant were engaged 
in interstate commerce at the time the 
plaintiff was injured. Walker v. Iowa Cen- 
tral R. Co., 241 Fed. 395. 

When a suit under a state law for the 
death of .a railway employee was begun 
within 2 years after the cause of action 
accrued, the plaintiff may, more than 2 
years thereafter, in order to invoke the 
Federal Employers* Liability Act, amend 
his complaint by setting up the employ- 
ment of the decedent and the defendant in 
interstate commerce at the time the 
former was killed, since a new cause of 
action was not introduced by the amend- 
ment. Broom v. Southern R. Co., — Miss. 
— , 76 So. 525. 

Where more than 2 years after bringing 
an action for wrongful death under a 
state statute and after such cause of action 
was barred, the plaintiff amended his peti- 
tion by setting up the Federal Employers* 
Liability Act and setting up that he had 
just learned that his intestate was en- 
gaged in interstate commerce at the time 
v/hen he was killed, and alleging the neg- 
ligence of a fellow employee, which was 
not available under the state law, a new 
and distinct cause of action was dis- 
closed by the amendment which was not 
germane to that originally pleaded, and 
one which was barred under the 2 year*s 
limitation prescribed by the Federal law. 
Ft. Worth & Rio Grande R. Co. v. Bird, 
— Tex. Civ. App.—, 196 S. W. 597. 

(e) Conforming to Proofs. 

Alleging Conscious Pain and Suffering. 

The complaint in an action based on the 
Federal Employers' Liability Act for 
wrongful death, may be amended after 
the close of the proofs by setting up that 
the decedent endured "conscious pain and 
suffering" from his injuries, where the 
original complaint alleged that the dece- 
dent's injuries caused him to suffer in- 
tense pain, and testimony had been ad- 
mitted without objection showing that 
the decedent suffered pain during the 
short interval between his injury and the 
time of becoming unconscious before his 
death. Washingon Railway & Electric Co. 
v. Scala, 244 U. S. 630, 61 L. cd.— , 37 



Sup. Ct. Rep. 654, affirming 45 App. D. 
C. 484. 



XVIL DAMAGES. 

See generally same section Federal Ry. 
Digest, Vol. L No. 2, pp. 227-239, No. 
3, p. 150, and No. 4, p. 51. 

A. In General. 

(No new decisions.) 

B. For Injuries. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 227-228, No. 3 
p. 150, and No. 4, p. 51. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 227, No. 3, p. 150, and 
No. 4, p. 151. 

Measure of Damages in General. 

In an action predicated on the Federal 
Employers* Liability Act if the jury find 
that the accident was due entirely to the 
negligence of the defendant and that the 
plaintiff in no manner contributed thereto 
by his own negligence, in estimating dam- 
ages the jury are to consider the health 
and condition of the plaintiff before the 
injuries complained of as compared with 
his condition in consequence of his in- 
juries; whether the same are in their 
nature permanent, how far they are calcu- 
lated to disable the plaintiff from engag- 
ing in those business pursuits for which, 
in the absence of such injuries, he would 
have been qualified; and also the physical 
and mental suffering to which he was 
subjected by reason of his injuries, and 
therefrom to determine what will be a 
fair and just compensation for the in- 
juries suffered, after deducting the amount 
paid the plaintiff by the defendant by way 
of relief. Baltimore & Ohio R. Co. v. 
Branson, 128 Md. 678, 98 Atl. 225, re- 
versed without opinion 242 U. S. 623, 61 
L. ed. — , 37 Sup. Ct. Rep. 244. 

S. Pain and Suffering. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 228, and No. 4, p. 51. 

In GeneraL 

The damages awarded in an action un- 
der the Federal Employers' Liability Act 
include a reasonable sum for the pain and 
suffering of an injured employee. Nash- 
ville, Chattanooga & St. Louis R. Co. v. 
Henry, 158 Ky. 88, 164 S. W. 310, S. C. 
68 Ky. 453, 182 S. W. 651, affirmed without 
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opinion 243 U. S. 626, 61 L. cd. — , 37 Sup. 
Ct. Rep. 401. 

Bodily pain and mental suffering are ele- 
ments of damage in an action under the 
Federal Employers' Liability Act for per- 
sonal injuries. Panhandle & Santa Fe R. 
Co. V. Brooks, — Tex. Civ. App. — , 199 
S. W. 665. 

There may be a recovery in an action 
under the Federal Employers' Liability 
Act for the benefit of surviving parents, 
for the conscious pain and suffering of a 
servant who survived his injury about an 
hour during which he was conscious. 
Warren v. Jackson, 204 111. App. 576. 

4. Expenses. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 228. 

Medical Services. 

The damages awarded in an action based 
on the Federal Employers' Liability Act 
for personal injuries include the expenses 
of medical attendance. Nashville, Chat- 
tanooga & St. Louis R. Co. V. Heriry, 158 
Ky. 88, 164 S. W. 310, S. C. 168 Ky. 453, 
182 S. W. 651, affirmed without opinion 
243 U. S. 626, 61 L. ed. — , 37 Sup. Ct. 
Rep. 401. 

6. Loss of Time and Earning Power. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 228, and No. 3, p. 150. 

In General. 

When damages for loss of earning power 
are allowed in an action under the Federal 
Employer's Liability Act, as well as for 
loss of time of an injured employee, the 
• allowance for the first element should be 
estimated only from the termination of 
the period for which the allowance for 
loss of time is made. Nashville, Chat- 
tanooga & St. Louis R. Co. V. Henry, 158 
Ky. 88, 164 S. W. 310, S. C. 168 Ky. 453, 
182 S. W. 651, affirmed without opinion 
243 U. S. 626, 61 L. ed. — , 37 Sup. Ct. 
Rep. 401. 

Damages for an injury to the earning 
capacity of an employee are not limited, 
in an action founded on the Federal Em- 
ployers' Liability Act, to the present 
worth of the future earnings. Harris v. 
St. Louis & San Francisco R. Co., — Mo. 
App. — , 200 S. W. 111. 

C. For Death. 

See generally same section Federal Ry. 
Digest, Vol I, No. 2, pp. 229-233, and 
No. 3, pp. 150-151. 

1. In General. 
See also same section Federal Ry. Digest, 



Vol. I, No. 2, p. 229, No. 3, p. 50 and No. 
4, p. 51. 

Basis of Recovery. 

Damages under the Federal Employers* 
Liability Act for wrongful death should be 
equivalent to compensation for the de- 
privation of the reasonable expectation of 
pecuniary benefits that would have re- 
sulted from the continued life of a 
deceased employee. Chafin v. Norfolk & 
Western R. Co., — W. Va. — -, 93 S. E. 822. 

When Pecuniary Loss Must Be Shown. 

It is only when an action under the Fed- 
eral Employers* Liability Act is prose- 
cuted for the benefit of next of kin that 
their dependency on the decedent need by 
proved by the plaintiff. Berg v. Atlantic 
Coast Line R. Co., — S. C. — , 93 S. E. 390, 

4. Loss Sustained by Widow and Chil- 
dren. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 231, and No. 3, p. 150. 

Presumption of Pecuniary Loss. 

When the relation between a decedent 
and the beneficiaries for whom an action 
is brought under the Federal Employers' 
Liability Act, is that of husband and wife, 
or parent and child, actual pecuniary loss 
will be presumed in the absence of evi- 
dence to the contrary. Gilliam v. South- 
ern R. Co., — S. C. — , 93 S. E. 865. 

Measure of Damages. 

The measure of damages in an action 
under the Federal Employers* Liability 
Act for the benefit of a widow and an 
infant child is such sum as will produce 
annually for the former, during the ex- 
pectancy of the decedent, and for the child 
during minority, what both would reason- 
ably expect to receive from the decedent 
had he lived; such annual payments to ex- 
haust the principal sum at the expiration 
of the expectany of the decedent's life; or 
in other words, such a sum as would pur- 
chase annuities equal to what the widow 
and child would reasonably expect to re- 
ceive from the decedent for such periods. 
Chafin V. Norfolk & Western R. Co., — 
W. Va. — , 93 S. E. 822. 

The measure of damages in an action 
under the Federal Employers* Liability 
Act for the benefit of a widow and minor 
child, should be based on an allowance for 
the former for the full term of the de- 
cedent's expectancy, and for the child un- 
til its majority, and the aggregate award 
should be the present worth of a sum, if 
paid in a lump sum, which would be equal 
to the future pecuniary benefits of which 
the survivors were deprived, taking into 
consideration the earning power of the 
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decedent. Chafin v. Norfolk & Western R. 
Co., — W. Va. — , 93 S. E. 822. 

Abandoned Wife. 

Although the technical right to recover 
under the Federal Employers' Liability 
Act for the benefit of a wife for the death 
of her husband may exist, yet the depriva- 
tion thereof may cause very little or no 
actual financial loss when a wife was 
abandoned by a decedent and was not sup- 
ported by him for many years before his 
death. Gilliam v. Southern R. Co., — S. C. 
— , 93 S. E. 865. 

Loss of Companionship of Husband. 

A widow cannot be allowed damages for 
the loss of the companionship of her hus- 
band, in an action under the Federal Em- 
ployers' Liability Act for his death. Phil- 
adelphia & Reading Co. v. Marland, — C. 
C. A.—, 239 Fed. 1. 

The loss of the society and companion- 
ship of a husband and father, or of acts of 
kindness growing out of the relationship, 
and the wounded feelings of the survivors, 
are not a basis for recovery under the 
Federal Employers' Liability Act for the 
benefit of a widow and child. Gilliam v. 
Southern R. Co., — S. C. — , 93 S. E. 865. 

The pecuniary loss recoverable under 
the Federal Employers' Liability Act, by 
one dependent on a deceased employee, 
must be a sum which can be measured by 
a pecuniary standard, and does not include 
an inestimable loss of society, companion- 
ship, or the care and advice of a husband. 
Chafin v. Norfolk & Western R. Co., — 
W. Va. — , 93 S. E. 822. 

5. Loss to Parents. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 232. 

Basis of Recovery. 

In the absence of evidence of pecuniary 
loss a father may recover under the Fed- 
eral Employers' Liability Act for the death 
of a minor son, where, under the  state 
law, the parent is entitled to the earnings 
of the son during minority, since the 
question is not one of the right of re- 
covery but only of the amount of dam- 
ages. Minneapolis & St. Louis R. Co. v. 
Gotschall, 244 U. S. 66, 61 L. ed.— , 37 
Sup. Ct. Rep. 598, affirming 130 Minn. 33, 
153 N. W. 120, and 125 Minn. 520, 147 
N. W. 430. 

Proof of Dependency. 

In an action under the Federal Employ- 
ers' Liability Act for the benefit of parents 
for the death of an adult son, the plaintiff 
need not prove that they were dependent 
on the decedent for support. Berg v. At- 
lantic Coast Line R. Co., — S. C. — , 93 S. 
E. 390. 



7. Funeral Bxpenses. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 233. 

In General. 

The amount of a decedent's funeral ex- 
penses cannot be recovered in an action 
founded on the Federal Employers' Liabil- 
ity Act for wrongful death. Delaware, 
Lackawanna & Western Co. v. Hughes, 
— C. C. A. — , 240 Fed. 941, affirming 233 
Fed. 118; Philadelphia & Reading v. Mar- 
land, — C. C. A. — , 239 Fed. 1. 

D. Mitigation. 

See same section Federal Ry. Digest, Vol. 
I, No. 2, p. 233. 

(No new decisions.) • 

E. Apportionment. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 233. 

In General. 

A recovery under the Federal Employ- 
ers' Liability Act must be limited to com- 
pensating those relatives for whom the 
administrator sues, who are shown to have 
sustained some pecuniary loss; and while 
the judgment may be for a gross amount, 
the interest of each individual beneficiary 
must be measured by his or her individual 
pecuniary loss; which apportionment is 
for the jury to return when requested to 
do so. Chafin v. Norfolk & Western R. 
Co., — W. Va. — , 93 S. E. 822 

F. Reasonableness. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 233-238, No. 3, 
p. 150, and No. 4, p. 51. 

1. For Personal Injuries. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 233-236, No. 3, p. 150, 
and No. 4, p. 51. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 233, No. 3, p. 150, and 
No. 4, p. 61. 

Nervous Injuries. 

A verdict for $6,000 is not excessive in 
an action under the Federal Employers' 
Liability Act, where an employee 41 years 
old, who earned $115 monthly, sustained 
an injury to his back which affected the 
nerves of the lower part of his spinal col- 
umn and which existed six months after 
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his injury, rendering him sexually impo- 
tent, making him nervous, and causing him 
to loose sleep. Armitage v. Chicago, Mil- 
waukee & St. Paul R. Co., — Mont. — , 166 
Pac. 301. 

Blow on Head. 

A verdict for $15,000 was held not ex- 
cessive in an action under the Federal 
Employers' Liability Act for injuries sus- 
tained from a blow on the head by an 
employee 26 years of age, which caused 
him to become slow in his movements, 
halting in his speech, impaired his grasp 
on ideas and his capacity for sustained 
physical effort, and the evidence showed 
that generally the effect of such an injury 
was to sooner or later produce epilepsy, 
insanity, or imbecility. Kight v. Vicks- 
burg, S. & P. R. Co., — La. — , 76 So. 799. 

(b) Injury to or Loss of Members. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 234 and No. 3, p. 160. 

Hand. 

A verdict feu* $1,800, which was reduced 
by the court to $1,500, is not exessive in 
an action founded on the Federal Employ- 
ers' Liability Act, when the pain and 
suffering endured by an employee and 
his disfigurement, humiliation and loss of 
time is taken into consideration, for in- 
juries to his hand which required a por- 
tion of the bone of the third 6nger to 
be removed, and when the finger healed it 
had a sidewise flexion of about 10 per 
cent and a flexion towards the palm of 
about 25 per cent, and the little finger was 
anchylosed in the middle joint causing a 
flexation towards the palm, and the evi- 
dence showed that the effect of the injur- 
ies was permanent and might grow worse. 
Chapman v. Ann Arbor R. Co., — Mich. 
— , 163 N. W. 107. 

Leg. 

An award of $9,000 damages is not ex- 
cessive in an action under the Federal Em- 
ployers' Liability Act for injuries to an 
employee's leg, where, although the en- 
tire use of such limb was not destroyed, 
the injury was of a permanent nature, and 
seven different surgical operations under 
an anesthetic were necessary, and he was 
confined in a hospital with intense suffer- 
ing for many weeks. St. Louis, Iron 
Mountain & Southern R. Co. v. Ingram, 
124 Ark. 298, 187 S. W. 452, affirmed with- 
out opinion 244 U. S. 647, 61 L. ed. — , 37 
Sup. Ct. Rep. 741. 

A verdict for $5,000 was held not to be 
excessive in an action under the Federal 
Employers' Liability Act for an injury to 
the foot of a brakeman which necessitated 
the amputation of his leg above the ankle. 



Harris v.. St. Louis & San Francisco R- 
Co., — Mo. App. --, 200 S. W. 111. 

Foot. 

A verdict for $4,791.75 is not excessive 
in an action under the Federal Employers' 
Liability Act for injuries sustained by a 
hostler 30 years old, earning $20 weekly, 
and who was in line for promotion, where 
one leg was left shorter than the other, 
his ability to labor was greatly impaired, 
and he suffered much pain. Clement v. 
Maine Central R. Co., — Me. — ^ 102 Atl. 
559. 

(c) Broken Bones. 

See also same section Federal Ry. Digest. 
Vol. I, No. 2, p. 235, and No. 3, p. 150. 

Tibia. 

A verdict for $15,000 is not excessive 
in an action under the Federal Employ- 
ers' Liability Act for injuries sustained by 
a fireman 40 years of age, who earned 
$110 monthly, resulting in a "Y" fracture 
of the tibia of the right leg about 3 
inches below the knee joint, where the 
break did not unite properly, and he was 
left permanently deformed, with one leg 
an inch shorter then the other, with the 
bone turned outward and the foot turned 
inward, and his injury would always cause 
him pain and incapacitate him from fol- 
lowing railroading. Manning v. Chicago 
Great Western R. Co., 135 Minn. 229, 160 
N. W. 787, certiorari denied 243 U. S. 
643, 61 L. ed.— , 37 Sup. Ct. Rep. 40&. 

(e) Other Permanent Injuries. 

See also same section Federal Ry. Digest, 
Vol. I No. 2, p. 235, No. 3, p. 150, and 
No. 4, p. 51. 

In General. 

An award of $12,000 to an employee 35 
years of age, who earned from $100 to 
$125 monthly, was held not excessive in 
an action under the Federal Employers* 
Liability Act, where an iron bar was driv- 
en through his abdominal cavity and 
caused him serious permanent injuries. 
Chesapeake & Ohio R. Co. v. Kornhoff, 
167 Ky, 353, 180 S. W. 523, writ of er- 
ror dismissed 242 U. S. 658, 61 L. ed. — , 
37 Sup. Ct. Rep. 17. 

ft. For Death. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 236-238, and 

No. 3, p. 150. 

* 

(a) For Death of Husband and Father. 

See also same section Federal Ry. Digest 
Vol. I, No. 2, p. 236, and No. 3, p. 150. 
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Particular Amounts. 

An award of $1,250, in an action under 
the Federal Employers* Liability Act for 
the death of a husband 31 years old, is not 
so large as to justify interference by an 
appellate court, although in the 13 years 
preceding his death he did not send his 
wife, who resided in a foreign country, 
more than $110. Forbes v. Atchison, 
Topeka & Santa Fe. R. Co., — Kan. — , 
168 Pac. 314. 

A verdict under the Federal Employers' 
Liability Act for $2,000 for the death of a 
husband and father and for his conscious 
pain and suffering, held not excessive. St. 
Louis, Iron Mountain & Southern R. Co. 
V. Rogers, 118 Ark. 263, 176 S. W. 696, 
writ of error dismissed 242 U. S. 668, 61 L. 
ed. — , 37 Sup. Ct. Rep. 245. 

An award for $4,000 to a widow, $5,250 
to a child four years of age and $5,750 to 
a child two years old, was not excessive 
in an action founded on the Federal Em- 
ployers' Liability Act for the death of an 
employee twenty-six years of age who 
earned from $2.50 to $3.50 per day. Grif- 
fiths V. Midland Valley R. Co., •— Kan. — , 

166 Pac. 467, certiorari denied 245-U. S. 
— , 62 L. ed. — , 38 Sup. Ct. Rep. 12, writ 
of error dismissed 245 U. S. — , 62 L. cd. 
— , 38 Sup. Ct. Rep. 133. 

When the total amount of the damages 
awarded under the Federal Employers' 
Liability Act for the benefit of a widow 
and two minor children is not excessive, 
the defendant is not prejudiced because 
the jury awarded $4,000 to each of the 
beneficiaries. Illinois Central R. Co. v. 
Skinner, — Ky. — , 197 S. W. 552. 

A verdict for $5,000 for the benefit of 
a widow and $50 for a daughter is not so 
excessive under the Federal Employers' 
Liability Act as to show passion and 
prejudice. Louisville & Nashville R. Co. 
V. Payne, — Ky. — , 197 S. W. 928. 

A verdict for $12,000 is not excessive in 
an action under the Federal Employers' 
Liability Act for the death of an employee 
24 years old who earned from $70 to $100 
monthly, and who left a widow surviving 
and child. Vallcry v. Barrett, — Colo. — , 

167 Pac. 979. 

A verdict for $16,000 for the benefit of 
a widow and infant child is not excessive 
in an action under the Federal Employ- 
ers' Liability Act for the death of an 
employee 32 years old, who had an ex- 
pectancy of life of 32 years and who 
earned $70 monthly. Louisville & Nash- 
ville R. Co. V. Allen, 174 Ky. 756, 192 S. 
W. 863. 

A verdict for $16,000, in an action under 
the Federal Employers' Liability Act on 
behalf of a widow for the death of a hus- 
band who earned $113 monthly and who 
had an expectancy of 34 years, the widow 



being younger, is not so large as to indi- 
cate that the verdict was the result of pas- 
sion or prejudice, nor so clearly excessive 
as to warrant interference by the court. 
Phillips V. Union Pacific R. Co., — Neb. 
— , 158 N. W. 966, certiorari denied 244 
U. S. 656, 61 L. ed.— , 37 Sup. Ct. Rep. 
742. 

A verdict for $18,000 for the benefit of 
the widow and two children of an em- 
ployee 35 years of age, was held exces- 
sive in an action under the Federal Em- 
ployers* Liability Act, where for . three 
years previous to his death his earnings 
did not exceed $70 to $75 a month, and 
a new trial was ordered unless the plain- 
tiff remit his judgment down to $12,000. 
Nash V. Minneapolis & St. Louis R. R. Co., 
131 Minn. 166, 154 N. W. 957, reversed 
on other grounds 242 U. S.. 619, 61 L. 
ed. — , 37 Sup. Ct. Rep. 239. 

A verdict for $19,000 in an action under 
the Federal Employers* Liability Act for 
the benefit of a widow and a minor child, 
is excessive where the decedent, with an 
expectancy of 38 years, earned $1,410 
yearly, since $16,000 at 4 per cent would 
provide all that such beneficiaries could 
reasonably expect to receive from the de- 
cedent had he lived. Chafin v. Norfolk & 
Western R. Co., — W. Va. — . 93 S. E. 822. 

(c) For ' Death of Son. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 237-238. 

Particular Amounts. 

A verdict for $20,000 in an action under 
the federal Employers' Liability Act for 
the benefit of a mother 60 years of age for 
the death of a son who contributed $50 
monthly for her support, was held exces- 
sive and a new trial was ordered unless 
the judgment be remitted down to $12,- 
500. Yazoo & Mississippi Valley R. Co. 
V. Mullins, — Miss. — , 76 So. 147. 

(d) For Conscious Pain and Suffering. 

m 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 238. 

Particular Amounts. 

A verdict for $2,000 for the pain and suf- 
fering of an employee who earned $75 per 
month, and whose throat was cut in an 
accident so that he bled to death within 
a short time, as well as for the pecuniary 
loss sustained by his widow and children, 
was not excessive in an action under the 
Federal Employers' Liability Act. St. 
Louis, Iron Mountain & Southern R. Co. 
v. Rogers, 118 Ark. 263, 176 S. W. 696, 
writ of error dismissed 242 U. S. 668, 61 L. 
ed. — , 37 Sup. Ct. Rep. 245. 
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Q« Caring Excessive Verdict by Remit- 

titure. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 238. 

(No new decisions.) 

H. Capacity in Which Fund Held by 
Personal Representative. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 239. 

(No new decisions.) 

I. Disposition of Amount Recovered. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 239. 

1. In General. 

Contracts Between Attorney and Client 

A contract between an attorney and his 
client for the prosecution of an action 
under the Federal Employers* Liability 
Act was held not to be champertous as 
a matter of law. HoUoway v. Dickinson, 
— Minn. — , 163 N. W. 791. 

2. What Law Governs. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 239. 

Disposition under state law of proceeds of 
recovery, see supra XVI. D, 3 (e). 



XVIIL EVIDENCE. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 239-262, No. 3, 
pp. 151-153, and No. 4, pp. 51-52. 

A. Judicial Notice. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 239. 

 

Necessity for Placing Tracks Close To- 
gether in Yards. 

That in large freight yards it is abso- 
lutely essential that there be many tracks 
close together and that it is not negli- 
gence to so arrange them cannot be ac- 
cepted as a fact resting on judicial knowl- 
edge in an action based on the Federal 
Employers' Liability Act. Sanderson v. 
Boston & Maine R. R., — Vt. — , 101 Ati. 
40. 

B. Presumptions. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 240, No. 3, p. 
151, and No. 4, p. 51. 



5. Negligence. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 240, No. 3, 
p. 151, and No. 4, p. 51. 

Applicability to actions under Federal law 
of state statutes creating presumptions 
of negligence, see supra XVI, D, 3 (f). 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 240. 

Of Carrier. 

No presumption of negligence against 
the defendant exists in an action founded 
on the Federal Employers* Liability Act. 
Southern R. Co. v. Blackwell, — Ga. App. 
— , 93 S. E. 321. 

The killing of an employee in the course 
of his duties does not create any presump- 
tion of negligence applicable to an action 
based on the Federal Employers' Liability 
Act. Williams v. Western & Atlantic R. 
Co., — Ga. App. — , 93 S. E. 555. 

(b) Res Ipsa Loquitur. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 240, No. 3, p. 151, and 
No. 4, p. 51. 

In GeneraL 

While the rule of res ipsa loquitur may 
be applied in an action under tne Federal 
Employers* Liability Act, yet whether the 
event speaks and what it says depends on 
the facts of the particular case. Southern 
R. Co. V. Derr, — C. C. A. — , 240 Fed. 73. 

The injury of an employee by the break- 
ing of a piece of railroad iron used as a 
skid for moving a heavy boiler from one 
car to another, does not alone warrant 
a finding of the negligence of an employer 
under the rule of res ipsa loquitur in an 
action under the Federal Employers* Lia- 
bility Act Southern R. Co. v. Derr, — C. 
C. A. — , 240 Fed. 73. 

The doctrine of res ipsa loquitur does 
not apply to an action under the Federal 
Employers' Liability Act for injuries re- 
ceived by a car repairer from the car 
under which he was working being struck 
by other cars, where his injury and the 
attending circumstances were not so un- 
usual or of such a nature as to show that 
the injury could not well have happened 
without the defendant being negligent, 
and the injury was not caused by some- 
thing connected with the equipment or 
operation of the road over which the de- 
fendant had the entire control. St. Louis, 
Iron Mountain & Southern R. Co. ▼. 
Steel, — Ark. — , 197 S. W. 288, S. C. 119 
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Ark. 349, 178 S. W. 320, L. R. A. 1915 F. 
1114. 

In an action under the Federal Em- 
ployers' Liability Act for the death of a 
brakeman who, it was alleged, was struck 
by a low overhead bridge, negligence was 
not found by the jury from the mere fact 
of the accident, where negligence of the 
defendant in failing to warn the decedent 
of the dangerous condition of the bridge 
was shown and relied on rather than the 
condition of the bridge. Philadelphia & 
Reading R. Co. v. Marland, — C. C. A. 
— , 239 Fed. 1. 

The doctrine of res ipsa loquiter cannot 
be invoked in an action under the Federal 
Employers* Liability Act for wrongful 
death when the cause of the decedent's 
death is purely conjectural. Williams v. 
Western & Atlantic R. Co., — Ga. App. — , 
93 S. E. 555. 

C. Burden of Proof. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 241-244, No. 3, 
p. 151, and No. 4, p. 51. 

1. In General. 

See also same section Federal Ry. 
Digest, Vol. I, No. 2, p. 242, No. 3, p. 
151, and No. 4, p. 51. 

Tolling Statute of Limitations. 

In an action founded on the Federal 
Employers' Liability Act the plaintiff has 
the burden of showing by a preponderance 
of evidence that his injuries were sus- 
tained within two years from the day the^ 
action was begun. Baltimore & Ohio R. 
Co. V. Branson, 128 Md. 678, 98 Atl. 225, 
reversed without opinion 242 U. S. 623, 61 
L, ed. —, 37 Sup. Ct. Rep. 244. 

8. Emplojrment in Interstate Commerce. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 242, No. a, p. 151, and 
No. 4, p. 51. 

Employee. 

An employee has the burden of show- 
ing, in an action founded on the Federal 
Employers' Liability Act, that he was em- 
ployed in interstate commerce at the time 
he was injured. Baltimore & Ohio R. Co. 
V. Branson, 128 Md. 678, 98 Atl. 225, re- 
versed without opinion 242 U. S. 623, 61 
L ed. — , 37 Sup. Ct. Rep. 244. 

It is essential to the right of the plain- 
tiff to recover under the Federal Employ- 
ers' Liability Act to prove that at the 
time of his injury he was employed in 
interstate commerce. Washington, Balti- 
more & Annapolis Electric R. Co. v. 
Owens. — Md. — , 101 Atl. 532. 



5. Negligence. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 243, and No. 4, p. 51. 

In General. 

The burden rests on the plaintiff to 
show the negligence of the defendant in 
an action under the Federal Employers* 
Liability Act. Western Maryland R. Co. 
V. Sanner, — Md. — , 101 Atl. 587. 

In an action under the Federal Employ- 
ers' Liability Act the plaintiff must show 
the actual existence of negligence on the 
part of the agents or employees of the de- 
fendant, since no prima facie presump- 
tion of negligence arises under a state 
statute creating such a presumption from 
injuries caused by the running of railroad 
trains. St. Louis, Iron Mountain & South- 
ern R. Co. V. Steele, — Ark. — , 197 S. W. 
288, S. C. 119 Ark. 349, 178 S. W. 320, 
L. R. A. 1915 F. 1114. 

The burden rests on the plaintiff, in an 
action founded on the Federal Employers' 
Liability Act, to establish the negligence 
of the defendant by a preponderance of 
evidence showing that the plaintiff's in- 
juries were in whole or in part due to neg- 
ligence of the defendant. Baltimore & 
Ohio R. Co. v. Branson, 128 Md. 678, 98 
Atl. 225, reversed without opinion 242 
U. S. 623, 61 L. ed.— , 37 Sup. Ct. Rep. 244. 

In an action founded on the Federal 
Employers' Liability Act for injuries to 
the health of an employee from the con- 
tinuous use of a paint sprayer or "gun," 
he has the burden of showing by a pre- 
ponderance of evidence that the failure of 
the defendant to provide the plaintiff with 
a nose guard or respirator was negligence 
and that the latter's injuries were due to 
such omission. Baltimore & Ohio R. Co. 
v. Branson, 128 Md. 678, 98 Atl. 225, re- 
versed without opinion 242 U. S. 623, 61 L. 
ed. — , 37 Sup. Ct. Rep. 244. 

Violation of Rules by Injured Employee. 

The burden is on the defendant, in an 
action under the Federal Employers' Lia- 
bility Act, to show that In violation of 
some rule or other the plaintiff was riding 
to his work in the cab of an engine at 
the time he was injured. Roberts v. Cleve- 
land, Cincinnati, Chicago & St. Louis R. 
Co., 202 111. App. 480, affirmed — 111. — , 
117 N. E. 97. 

7. Assumed Risk. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 243. 

In General. 

The burden of showing assumption of 
risk rests on the defendant in an action 
predicated on the Federal Employers* Lia- 



188 



EMPLOYERS* LIABILITY ACT— FEDERAL 



bility Act. Falyk v. Pennsylvania R. Co., 
256 Pa. 397, 100 Atl. 961. 

The burden of proving assumed risk is 
on the defendant in an action based on 
the Federal Employers* Liability Act, un- 
less the evidence tending to show the 
same is clear, comes from unimpeached 
witnesses,* and is free from contradictions 
when the question may be taken from the 
jury. Robie v. Boston & Maine R. Co., — 
Vt. — , 100 Atl. 925. 

D. AdnuBsibility. 

See generally same section Federal Ry. 
EHgest, Vol. I, No. 2, pp. 244-256, No. 3, 
pp. 151-152, and No. 4, pp. 51-52. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 244, No. 3, p. 151, and 
No. 4, p. 51. 

Injury to Health From Use of Paint 
Sprayer. 

In an action under the Federal Employ- 
ers' Liability Act for injuries to the health 
of an employee from the continuous use 
of a paint sprayer or "gun," testimony 
of the foreman of the paint shop is ad- 
missible when to the effect that the plain- 
tiff's health was such that the foreman 
was afraid to have such employee about 
the shop because he staggered about so 
that there was danger of his being run 
over. Baltimore & Ohio R. Co. v. Bran- 
son, 128 Md. 678, 98 Atl. 225, reversed 
without opinion 242 U. S. 623, 61 L. ed.— , 
37 Sup. Ct. Rep. 244. 

Inability to Labor. 

The plaintiff may testify, in an action 
under the Federal Employers' Liability 
Act, that for many years he had been 
employed by the defendant in the service 
he was performing when he was injured, 
that his injury disabled him from further 
performance thereof and that at the time 
of the trial he was unable to perform any 
service requiring the constant use of his 
injured foot. Southern R. Co. v. Fisher, 
— Ala. — , 74 So. 580. 

Proving Negligence When Statutory Pre- 
sumption. 

The defendant was not prejudiced in an 
action under the Federal Employers* Lia- 
bility Act, by submitting to the jury evi- 
dence of the negligence of the defendant, 
where a state statute creating a prima facie 
presumption of negligence from the occur- 
ence of injuries caused by the running of 
railwajr cars^ was excluded from the con- 
sideration of the jury on the motion of the 
defendant. Yazoo & Mississippi Valley R. 
Co. V. Mullins, — Miss. — , 76 So. 147, 



9. Admissions. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 245. 

Settlement of Damage Claims as Admis- 
sion of Liability. 

The liability of the defendant, in an 
action under the Federal Employers' Lia- 
bility Act, cannot be established by testi- 
mony tending to show an admission of 
liability by settling by the defendant of 
other claims growing out of the same ac- 
cident. Gilliam v. Southern R. Co., — S. 
C. — , 93 S. E. 865. 

4. Circumstantial Evidence. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 245, and No. 4, p. 51. 

Cause of Death. 

In an action predicated on the Federal 
Employers* Liability Act for the death of 
an employee, the cause of death may, in 
the absence of direct evidence, be proved 
by inferences drawn from the attendant 
facts. Philadelphia & Reading Co. v. 
Marland, — C. C. A. — , 239 Fed. 1. 

5. Conclusions, Opinions and Expert 

Testimony. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 246. 

(a) In General 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 246. 

Value of Income. 

In an action under the Federal Employ- 
ers' Liability Act an insurance expert may 
testify from insurance tables as to the 
value of such an income as the plaintiff 
enjoyed at the time of his injury. Balti- 
more & Ohio R. Co. V. Whitacre, 124 Md. 
411, 92 Atk 1060, affirmed on other grounds 
242 U. S. 169, 61 L. ed.— , 37 Sup. Ct. 
Rep. 33. 

(d) Expert Testimony. 

See also same section Federal Ry. Digest, 
Vol. I, No, 2, p. 246. 

Proper Construction of Ways and Appli- 
ances. 

Expert evidence is admissible in an ac- 
tion under the Federal Employers' Lia- 
bility Act as to the proper manner of con- 
structing a cinder pit in a railway yard, 
into which a brakeman fell at night and 
was injured. Baltimore & Ohio R. Co. v. 
Whitacre, 124 Md. 411, 92 Atl. 1060, af- 
firmed on other grounds 242 U. S. 169, 
61 L. ed.— , 37 Sup. Ct. Rep. 33. 
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7. Custom. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 248. and No. 4, p. 51. 

To Show Negligence. 

Evidence of a custom of an engineer to 
release the air immediately on the stop- 
ping of a train, which was required by the 
rules of a carrier in order to prevent the 
movement of cars by the expansion of 
the compressed draft springs, is admis- 
sible in an action under the Federal Em- 
ployers' Liability Act for injuries received 
by a brakeman from the release of the air 
by the engineer not on the stopping of 
his train but after the brakeman went be- 
tween cars to disconnect the air hose. 
Harris v. St. Louis & San Francisco R. 
Co., — Mo. App. — , 200 S. W. 111. 

8. Damages. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 348-249. 

(d) Financial Condition. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 248. 

Of Decedent. 

As tending to prove dependency it may 
be shown in an action under the Federal 
Employers' Liability Act, that at the time 
of his death the decedent did not have 
any property other than his wages, and 
no insurance, with which to support his 
family, and that neither his widow nor 
children had any property of their own. 
Atlantic Coast Line R. Co. v. Dutton, 
104 S. C. 616, 88 S. E. 263, affirmed 245 
U. S. — , 62 L. ed. — , 38 Sup. Ct. Rep. 191. 

Of Beneficiaries. 

Evidence relating to the health, income 
and property of parents is inadmissible in 
an action under the* Federal Employers' 
Liability Act for their benefit for the death 
of a son. Warren v. Jackson, 204 111. App. 
576. 

(h) Physical Suffering. 

See also same action Federal Ry Digest, 
Vol. I, No. 2, p. 249. 

How Shown. 

Pain and suffering preceding the death 
of an injured servant may be shown in 
an action under the Federal Employers' 
Liability Act, from his acts, natural in- 
voluntary expressions of present pain, 
such as expressions of the' features, 
groans, exclamations, screams, and the 
like, but not by his statements concerning 



pain unless made to an attending physi- 
cian. Warren v. Jackson, 204 111. App. 
576. 

(i) Promotions. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 249. 

In General. 

The defendant was not injured in an 
action founded on the Federal Employers' 
Liability Act, by the admission of the evi- 
dence of the plaintiff as to promotions 
in the railway service. Baltimore & Ohio 
R. Co. V. Whitacre, 124 Md. 411, 92 Atl. 
1060, affirmed on other grounds 242 U. S. 
}69, 61 L. ed.— , 37 Sup. Ct. Rep. 33. 

11. Emplosrment in Interstate Commerce. 

See als<^ same section Federal Ry. Digest, 
Vol. I, No. 2, p. 250. 

In GeneraL 

In an action under the Federal Employ- 
ers' Liability Act for injuries sustained by 
a workman while ditching or excavating 
beside the main track of an interstate 
railway main line in order to make it safer 
and more permanent, he may testify that 
there was no other way for the surface 
water to be drained from the track other 
than through the ditch that was being 
opened, as tending to show the perform- 
ance of an act necessary for improving or 
rendering the main line safer. Louisville 
& Nashville R. Co. v. Blankenship, — Ala. 
— , 74 So. 960. 

Express Messenger's Records. 

In an action against a railway company 
under the Federal Employers' Liability 
Act for the death of a conductor, entries 
made in a book kept by the express mes- 
senger of a train and made up from infor- 
mation gained from waybills and the stick- 
ers on packages, are not admissible as 
secondary evidence of the contents of the 
waybills to show the origin and destina- 
tion of the packages so as to show that 
the train w^as engaged in interstate com- 
merce, since the waybills themselves as 
the acts, admissions or declarations of the 
express company, were not admissible 
against the railway company in the ab- 
sence of evidence that the express com- 
pany received the packages or issued the 
waybills as agent for or by the authority 
of the defendant. Rhoades v. New York 
Central & Hudson River R. Co., — Mass. 
— , 116 N. E. 244.  

Entries made in a book kept by an 
express messenger showing the origin and 
destination of express matter and made up 
from information obtained from waybills 
and the stickers on packages, are not ad- 
missible in an action based on the Fed- 
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eral Employers' Liability Act for the 
death of the conductor of a train, in order 
to show that it was engaged in interstate 
commerce, since the entries, although made 
in the usual course of business, were not 
such as the law required to be made, and 
the book was not a shop book, or the 
entries made in an account book, within 
the meaning of a state law regulating the 
use of such records as evidence. Rhoades 
V. New York Central & Hudson River R. 
R. Co., — Mass.— , 116 N. E. 244. 

When Employment in Interstate Com- 
merce Not Pleaded. 

Where the complaint avers and the facts 
show that a railway employee was engaged 
in intrastate commerce at the time he was 
killed, and the defendant, even after 
amending its answer on the second trial 
of the action, did not assert the contrary, 
evidence offered by the latter td invoke 
the Federal Employers' Liability Act by 
showing that the decedent was employed 
in interstate commerce at the time of his 
death, was properly rejected. Mims v. 
Atlantic Coast Line R. Co., 100 S. C. 375, 
85 S. E. 372, writ of error dismissed 242 
U. S. 532, 61 L. ed. — , 37 Sup. Ct. Rep. 188. 

15. Method of Performing Work. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 253. 

Knowledge of Means for Obviating Dan- 
ger. 

In an action founded on the Federal 
Employers' Liability Act for injuries to 
the health of an employee from the con- 
tinuous use of a paint sprayer or "gun," 
evidence is admissible to show that he did 
not know before he was taken sick that 
there was an appliance which he might 
have used to protect him from danger. 
Baltimore & Ohio R. Co. v. Branson, 128 
Md. 678, 98 Atl. 225, reversed without 
opinion 242 U. S. 623, 61 L. ed. — , 37 Sup. 
Ct. Rep. 244. 

17. Photographs. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 253, and No. 3, p. 152. 

X-Ray Photographs. 

X-ray photographs are admissible in an 
action founded on the Federal Employers' 
Liability Act where the fracture of bones 
is in issue. Baltimore & Ohio R. Co. v. 
Whitacre, 124, Md. 411, 92 Atl. 1060, af- 
firmed on other grounds 242 U. S. 169, 
61 L. ed. — , Sup. Ct. Rep. 33. 

Where X-ray photographs are admissi- 
ble in an action based on the Federal 
Employers* Liability Act the person who 
took them may be examined as to the 
angle of light and other circumstances 



under which the photographs were taken. 
Baltimore & Ohio R. Co. v. Whitacre, 124 
Md. 411, 92 Atl. 1060, affirmed on other 
grounds 242 U. S. 169, 61 L. ed.— , 312, 
37 Sup. Ct. Rep. 33. 

An X-ray photograph showing the plain- 
tiff's injuries may, in an action based on 
the Federal Employers' Liability Act. be 
exhibited to the jury, by means of an 
"illuminator," which brings out the pic- 
ture more fully, develops it more per- 
fectly and gives a more accurate view of 
the object photographed. Chesapeake & 
Ohio R. Co. V. Kornhoff, 167 Ky. 353, 
180 S. W. 523, writ of error dismissed 242 
U. S. 658, 61 L. ed. — , 37 Sup. Ct. Rep. 17. 

18. Prior and Subsequent Conditions. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 254. 

Subsequent Repairs. 

Evidence as to the condition of a track 
and roadbed at the place where an em- 
ployee was injured and of its subsequent 
repair, was properly admitted in an action 
under the Federal Employers' Liability 
Act, not as an implied admission by the 
defendant of its negligence but merely as 
tending to corroborate the plaintiff's testi- 
mony concerning the condition of the 
place at the time of the accident. West v. 
Atlantic Coast Line R. Co., — N. C. — , 
93 S. E. 479. 

Subsequent Condition of Health. 

Where the plaintiff testified in an action 
based on the Federal Employers' Liability 
Act for injuries to his health resulting 
from the continuous use of a paint sprayer 
or "gun," that his health was extra good 
until a certain date, when he was taken 
sick, the admission of other testimony 
showing his subsequent condition was not 
erroneous when it tended to prove the 
allegations of his complaint. Baltimore 
& Ohio R. Co. V. Branson, 128 Md. 678, 
89 Atl. 225, reversed without opinion 242 
U. S. 623, 61 L. ed. — , 37 Sup. Ct. Rep. 244. 

20. Res Gestae. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 255, No. 3, p. 152, and 
No. 4, p. 52. 

In General. 

A person cannot testify, in an action 
under the Federal Employers* Liability 
Act, as to statements made by the crew 
of the engine that caused the accident im- 
mediately thereafter, concerning the man- 
ner the accident occurred, since it is hear- 
say and a narrative of a past event, 
although the admission of such testimony 
is not reversible error where it did not 
tend to contradict the testimony of the 
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engine crew. Southern R. Co. v. Fisher, 
— Ala.—, 74 So. 580. 

Testimony of statements made by a sec- 
tion foreman several days after an acci- 
dent and relating thereto, is not admissible 
against the defendant in an action under 
the Federal Employers' Liability for the 
resulting death of a section hand. Gilliam 
V. Southern R. Co.. — S. C. — , 93 S. E. 865. 

32. Use of Standard Instmmentalities. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 256. 

Cinder Pits. 

That other railways used cinder pits 
similar to the one into which the plaintiff 
fell at night and was injured, cannot be 
shown by the defendant in an action based 
on the Federal Employers' Liability Act. 
Baltimore & Ohio R. Co. v. Whitacre, 
124 Md. 411, 92 Atl. 1060, affirmed on 
other grounds 242 U. S. 169, 61 L. ed. — , 
37 Sup. Ct. Rep. 33. 

E. Weight and Sufficiency. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 256-260, and 
No. 3, p. 152. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 256, and No. 3, p. 152. 

Freedom From Negligence. 

In an action under the Federal Employ- 
ers* Liability Act for the death of a 
fireman when an engine fell through a 
trestle as the alleged result of a large 
rock or stones rolling against it from 
a near-by fill, where it was shown that 
for several days prior to the accident the 
bridge shook and jerked when trains 
crossed it, testimony of the defendant 
tending to show that such motion was 
due to the curvature of the track and that 
no large stones or rocks were used in 
making the fill, raises merely a contradic- 
tion in the evidence and is not conclusive 
on the issues. Louisville & Nashville R. 
Co. V. Allen, 174 Ky. 736, 192 S. W. 863, 

S. Emplojrment in Interstate Commerce. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 256, and No. 3, p. 152. 

In General. 

Where a yard clerk while in a railway 
yard in the performance of his duties for 
an interstate carrier, was struck and killed 
by a locomotive, the evidence was suffi- 
cient in an action based on the Federal 
Employers' Liability Act, to show that 



he was engaged in interstate commerce, 
where it was his daily duty to make a 
record of every car which came into the 
yard, and it further appeared that a local 
shipper that day dispatched a car over 
the defendant's road for a point in an- 
other state, and that it was customary 
for the defendant to receive at least one 
car daily from other states. Pittsburgh, 
Cincinnati, Chicago & St. Louis R. Co. v. 
Farmers' Trust & Savings Co., 183 Ind. 
287, 108 N. E. 108, writ of error dismissed 
242 U. S. 658, 61 L. ed. — , 37 Sup. Ct. 
Rep. 19. 

8. Cause of Accident. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 257. 

Low Bridge. 

That a brakeman was struck and killed 
by a low overhead bridge may be in- 
ferred by the jury, in an action under 
the Federal Employers' Liability Act, from 
evidence that shortly after a train passed 
under three bridges, two of which were 
not of sufficient height to clear a man 
standing on the top of a car or the tender 
of an engine, the brakeman was found 
lying on the tender with a gash in his 
head and his feet pointing toward the 
engine. Philadelphia & Reading R. Co. 
V. Marland, — C. C. A. — , 239 Fed. 1. 

6. To Sustain Verdict. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 259, and No. 3, p. 152- 
153. 

In General. 

In an action under the Federal Em- 
ployers' Liability Act for the death of a 
brakeman by the derailment of a train as 
the alleged result of a broken arch-bar 
of a truck, a judgment for the plaintiff 
will be sustained, although the record does 
not show whether a crack in the arch-bar 
was exposed or concealed, where there 
was some testimony before the jury per- 
taining to such question, which will be 
presumed on appeal to have been suffi- 
cient to support the verdict. Pennsyl- 
vania R. Co. V. Glas, — C. C. A. — , 239 
Fed. 256. 

A verdict for the plaintiff, in an action 
under the Federal Employers' Liability 
Act for the death of a switchman who 
in the night time was struck and killed 
by a backing train which was alle&^ed not 
to have had a sufficient lookout, in a 
railway yard in which he had been em- 
ployed for 25 years, was held sustained 
by the evidence, since the circumstances 
created a presumption of some abnormal 
conditions against which the decedent 
was not required to take extraordinary 
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precautions. Delaware, Lackawanna & 
Western R. Co. v. Hughes, — C. C. A. — , 
240 Fed. 941, affirming 233 Fed. 118. 

The evidence held sufficient to sustain 
a verdict for the plaintiff in an action 
under the Federal Employers' Liability 
Act for injuries sustained by a laborer 
while, at the invitation of the engineer, 
he was riding to his work in the cab 
of the engine of a train which was pro- 
vided to carry employees to the place 
where tracks were being repaired, where 
the defenses were that the plaintiff was 
a trespasser in taking the place he did, 
that he was guilty of contributory negli- 
gence, and that he assumed the risk. 
Roberts v. Cleveland, Cincinnati, Chicago 
& St. Louis R. Co., 202 111. App. 480, 
affirmed — 111. — , 117 N. E. 97. 

F. Demurrer to Evidence. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 260, and No. 3, p. 153. 

(No new decisions.) 

G. Scope of Issues. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 260. 

(No new decisions.) 

H. Variance and Failure of Proof. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 261. 

In General 

The fact that the negligence of the de- 
fendant, as pleaded in an action under the. 
Federal Employers' Liability Act for the 
death of an engine wiper, was the failure 
to give the decedent notice of an insuffi- 
cient clearance between a track and a 
roundhouse wall, while the finding of the 
jurjr was that the negligence consisted of 
mamtaining such insufficient clearance, 
held not to be material under the circum- 
stances of the case. Forbes v. Atchison, 
Topeka & Santa Fe R, Co., — Kan. — , 
168 Pac. 314. 

Alleging State Law and Proving Action 
Under Federal Act. 

When an action for the death of a rail- 
way employee was brought by his per- 
sonal representative under a state law, 
and on a second trial the defendant 
claimed that the Federal Employers' Lia- 
bility Act controlled, and the case was 
tried thereunder and the charge of the 
court was predicated thereon, the de- 
fendant cannot insist that the plainti£F 
did not prove his case as laid in his 
declaration. Savannah & Northwestern R. 
Co. V. Roach, — Ga. App. — , 91 S. E. 506. 



Where the* complaint in an action for 
the death of an employee, alleges that 
the defendant was an interstate railway 
company without also alleging the em- 
ployment of the decedent in interstate 
commerce at the time of his death, and 
at the trial the plaintiff showed such em- 
ployment, but the defendant did not, as 
required by a state statute, make such 
point in his memorandum of demurrer to 
the complaint, the latter cannot after ver- 
dict insist that the cause of action proved 
was not pleaded, or that the cause of action 
pleaded was not proven, since the com- 
plaint will be treated as amended to cor- 
respond to the proof. Grand Trunk West- 
ern R. Co. V. Thrift Trust Co., — Ind. 
App. — , 115 N. E. 685, S. C. on rehear- 
ing — Ind. — , 116 N. E. 756. 

I. Credibility and Conduct of Witnesses. 

See also same section Federal Ry. Digest, 
Vol. 1, No. 2, p. 261 and No. 3, p. 153. 

Credibility of Witnesses. 

In an action under the Federal Employ- 
ers' Liability Act for the death of a fire- 
man when an engine fell through a trestle 
as the alleged result of heavy rocks and 
stones rolling against it from a nearby 
fill, the jury is not compelled to accept 
the truth of statements of witnesses for 
the defendant who claimed to have in- 
spected the bridge several days before the 
accident and to have found it in good con- 
dition. Louisville & Nashville R. Co. v. 
Allen, 174 Ky. 736, 192 S. W. 863. 

J. Examination of Witnesses. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 261. 

(No new decisions.) 



XIX. TRIAL. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 262-322, No. 3, 
pp. 153-158, and No. 4, pp. 52-54. 

A. In GeneraL 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 262, and No. 4, p. 62. 

(No new decisions.) 

B. Questions for Court. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 263-264, No. 3, 
p. 153, and No. 4, p. 53. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 3, p. 153. 
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What Law Controls. I 

When it conclttsively appears that both 
a carrier and an employee were engaged 
in interstate commerce at the time the 
latter was injured, the question of em- 
ployment need not be submitted to the 
jury in an action founded on the Federal 
Employers* Liability Act. Kansas City. 
M. & O. R. Co. V. Finke, — Tex. Civ. App. 
— , 190 S. W. 1143, certiorari denied 245 
U. S. — , 62 L. ed. — , 38 Sup. Ct. Rep. 13. 

Limitations. 

Whether an action under the Federal 
Employers* Liability Act was begun within 
2 years from the time the plaintiffs cause 
of action accrued is a question for the 
court. Seaboard Air Line R. Co. v. Hess, 
— Fla. — , 74 So. 500. 

Want of Ordinary Care. 

The court cannot hold as a matter of 
law, in an action under the Federal Em- 
ployers' Liability Act, that the plaintiff's 
injury clearly resulted from his own want 
of ordinary care, where there was evidence 
from which the negligence of a coem- 
ployee might be inferred, since the ques- 
tion was for the jury. Louisville & Nash- 
ville R. Co. v. Coatney, — Ga. App. — , 
93 S. E. 228. 

S. Employment in Interstate Commerce. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 262, and No. 4, p. 52. 

In General. 

When the facts in an action based on 
the Federal Employers* Liability Act are 
conceded or established by proof so con- 
clusive that there can be no reasonable 
difference of opinion, the question whether 
an employee was engaged in interstate 
commerce at the time of his injury is a 
question for the court. Bolch v. Chi- 
cago, Milwaukee & St. Paul R. Co., 90 
Wash. 47, 155 Pac. 422, writ of error 
dismissed 242 U. S. 616, 61 L. ed. — , 37 
Sup. Ct. Rep. 211. 

The question of employment in inter- 
state commerce within the meaning of the 
Federal Employers* Liability Act need not 
be submitted to the jury when the testi- 
mony relating thereto is wholly free from 
conflict. Louisville & Nashville R. Co. v. 
Meadors, — Ky., — , 197 S. W. 440. 

The question of employment in inter- 
state commerce is one of law when the 
facts are undisputed. In re Maroney, — 
Ind. App. — , 118 N. E. 134. 

5. Construction of Rules and Orders. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 264. 



Rules. 

The construction of the printed rules 
of a carrier is for the court and not for 
the jury in an action based on the Federal 
Employers* Liability Act. Baltimore & 
Ohio R. Co. V. Whitacre, 124 Md. 411, 
91 Atl. 1060, affirmed on other grounds 
242 U. S. 169, 61 L. ed. — , 37 Sup. Ct. 
Rep. 33. 

C. Submitting Case or Question to Jury. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 264-282, No. 3, 
pp. 153-155, and No. 4, pp. 52-53. 

9. Sufficiency of Evidence. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 264-266, and No. 4, 
p. 92. 

(a) In Greneral. 

Failure to Show Emplojrment in Inter- 
state Commerce. 

An action under the Federal Employers' 
Liability Act should not be submitted to 
the jury when the evidence fails to show 
that at the time of his injury a servant 
was employed in interstate commerce. 
Washington, Baltimore & Annapolis Elec- 
tric R. Co. V. Owens, — Md. — , 101 Atl. 
532. 

(b) To Take Case to Jury. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 264. 

In General. 

A case for the jury was made in an 
action under the Federal Employers' Lia- 
bility Act where it appeared that a re- 
pair man was injured while fixing a de- 
fective coupler in consequence of the fail - 
ure of the defendant to furnish a jack 
therefor as it had promised to do, and 
there was evidence that the plaintiff was 
coerced and induced to do the work with- 
out the aid of such appliance under threats 
of discharge if he did not do so. Lorick 
V. Seaboard Air Line R. Co., — S. C. — , 
93 S. E. 332, S. C. 102 S. C. 276, 86 S. E. 
675, affirmed S. C. 242 U. S. 572, 61 L. ed. 
— , 37 "Sup. Ct. Rep. 440. 

An action under the Federal Employ- 
ers' Liability Act was held properly left to 
the jury notwithstanding the defendant's 
contention of assumed risk and of nonlia- 
bility for the act of a trespasser, where, 
when an interstate passenger train was 
standing at a station while a defect in 
the air brake system was being located, 
the fireman left his engine and as he was 
sitting between the tender and the first 
car of the train, he was killed by a wild 
engine, which was started by a trespasser, 
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running into the passenger train. Hober 
V. New York & Pennsylvania R. Co., 220 
N: Y. 613, 115 N. E. 1041, affirmed 171 
App. Div. 887, 155 N. Y. Supp. 1113. 

. Where the evidence, in an action under 
the Federal Employers' Liability Act, 
shows that an injury to an employee 
was necessarily the result of defective 
conditions, and it can be explained on no 
other reasonable hypothesis, circumstances 
indicating carelessness on the part of the 
defendant will produce such a condition 
as to authorize the submission of the case 
to the jury. Louisville & Nashville R. 
Co. V. Allen, 174 Ky. 736, 192 S. W. 863. 

Where a fireman was killed by the fall- 
ing of an engine through a trestle beside 
which a fill was being made, and the evi- 
dence showed that large stones and rocks 
rolled down beneath the trestle, and that 
a few days before the accident there was 
a noticeable jerk or shake when trains 
crossed the bridge, an action under the 
Federal Employers' Liability Act was 
properly left to the jury although no one 
saw any of the rocks strike any portion 
of the trestle. Louisville & Nashville R. 
Co. v. Allen, 174 Ky. 736, 192 S. W. 863. 

Evidence that a painter was injured by 
the breaking of a rope provided by a mas- 
ter for supporting a scaffold is, in the 
absence of explanation by the defendant, 
sufficient to take an action under the Fed- 
eral Employers* Liability Act to the jury, 
when the injured employee denied that his 
foreman gave warning of the condition of 
the rope, since the accident was such as 
would not ordinarily happen if reasonable 
care was used. McFarland v. Chesapeake 
& Ohio R. Co., — Ky. — , 197 S. W. 944. 

(c) To Take Particular Questions to 

Jury. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 264-266. 

Negligence. 

When, after shoveling the coal forward 
on the tender of an engine, an employee 
was directed by his superior to jump from 
the moving locomotive and the former was 
struck by a train 14 feet away moving 20 
miles an hour in the opposite direction 
on an adjoining track, the question 
whether the superior should have antici- 
pated the consequences and should not 
have given such order, is for the jury in 
an action under the Federal Employers* 
Liability Act, where there was testimony 
that the impetus given such employee by 
the moving engine and the suction from 
the moving train impelled him too far. 
Topore v. Boston & Maine R. Co., — N. 
H. — , 100 Atl. 153. 

Evidence that a conductor white in the 
discharge of his duties after dark was 



knocked from the running board of an 
open interstate street car by a trolley pole 
which the carrier maintained too close to 
the track, is sufficient to take to the jury 
the question of the employers* liability 
in an action under the Federal Employ- 
ers* Liability Act for the conductor's death. 
Washington Railway & Electric Co. v. 
Scala, 244 U. S. 630, 61 L. ed. — , 37 Sup. 
Ct. Rep. 654, affirming 45 App. D. C. 484. 

The question whether reasonable in- 
spection would have disclosed a cracked 
arch-bar in a truck, which was the alleged 
cause of the derailment of a train by which 
the plaintiff's intestate was killed, was 
properly left to the jury in an action un- 
der the Federal Employers' Liability Act, 
where there was substantial evidence that 
the crack had existed for 3 or 4 weeks. 
Pennsylvania R. Co. v. Glas, — C. C. A. — , 
239 Fed. 256. 

Evidence that an inexperienced section 
hand was injured by a strain caused when 
he was required to lift a heavy rail with 
the assistance of only two other men when 
six or eight should have been provided, 
makes the question of the defendant*s neg- 
ligence one for the jury in an action under 
the Federal Employers' Liability Act. 
Sorenson v. Northern Pacific R. Co., — 
Mont. — , 163 Pac. 560. 

When the evidence, in an action under 
the Federal Employers' Liability Act for 
the death of a brakeman, tends to show 
that he was thrown from a car by the neg- 
ligent stopping of the train with unneces- 
sary violence, rather than by his stepping 
on a banana peel, the question of the 
negligence of the defendant is for the jury. 
Castonia v. Maine Central R. Co., — N. 
H. — , 100 Atl. 601. 

The question whether the falling of an 
engine through a trestle was due to an 
accidental derailment rather than to the 
defective condition of the bridge was prop- 
erly withheld from the jury, in an action 
under the Federal Employers' Liability 
Act, where the evidence as to the derail- 
ment was shadowy and not convincing. 
Louisville & Nashville R. Co. v. Allen, 
174 Ky. 736, 192 S. W. 863. 

3. Questions for Jury. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 266-282, No. 3, 
pp. 153-155, and No. 4, p. 52. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 266, No. 3, p. 153, and 
No. 4, p. 52. 

Limitations. 

The question whether an action was 
brought under the Federal Employers* 
Liability Act within the required time, is 
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not one for the jury. Seaboard Air Line 
R. Co. V. Hess, — Fla. — , 74 So. 500. 

Negligence. 

When the existence of facts constituting 
negligence is not free from doubt on the 
evidence the question is for the jury in 
an action based on the Federal Employers' 
Liability Act. Thompson v. Minneapolis 
& St Louis R. Co., 133 Minn. 203, 158 N. 
W. 42, affirmed without opinion 242 U. S. 
623, 61 L. ed. — , 37 Sup. Ct. Rep. 244. 

Whether it was negligence to leave two 
cross-ties, between which a switch-rod ran, 
unballasted for a depth of 8 or 10 inches, 
is a question for the jury in an action 
under the Federal Employers' Liability 
Act for injuries sustained by an employee 
whose foot caught in such open space, 
where it was customary to fill such places 
up to the switch-rod so as to render them 
less dangerous. Chesapeake & Ohio R. 
Co. V. Shaw, 168 Ky. 537, 182 S. W. 653, 
affirmed without opinion 243 U. S. 626, 
61 L. ed. —, 37 Sup. Ct. Rep. 711. 

The question of the negligence of the 
defendant is for the jury in an action 
under the Federal Employers' Liability 
Act for injuries received by a car repairer 
who went under a car to work on the 
assurance of his foreman that he would 
be protected, and because of the latter's 
failure to do the former was injured by 
other cars striking the one under which 
he was working. St. Louis, Iron Moun- 
tain & Southern R. Co. v. Steel, — Ark. 
— , 197 S. W. 288, S. C 119 Ark. 349, 178 S. 
W. 320, L. R. A. 1915 F. 1114. 

The negligence of the defendant was a 
question for the jury in an action under 
the Federal Employers' Liability Act for 
the death of an employee whose work of 
cleaning snow from both interstate and 
intrastate tracks was temporarily sus- 
pended by orders of his foreman to take 
shelter in a covered car during a storm, 
and such employee was killed while on 
his way along the track to such car by 
a belated train of the lateness of which 
he was not informed. Armbrecht v. Dela- 
ware, Lackawanna & Western R. Co., — 
N. J. L. —, 101 Atl. 203. 

In an action founded on the Federal 
Employers' Liability Act for injuries sus- 
tained by a brakeman while between cars 
disconnecting the air hose, in consequence 
of a movement of the cars, the question 
of the negligence of the defendant is for 
the jury, where different conclusions 
might be drawn from the evidence as 
to whether the failure of the engineer 
to properly apply the brakes permitted 
the slack to run down on to the plaintiff. 
Carolina, Clinchfield & Ohio R. Co. v. 
Stroup, — C. C A. — , 239 Fed. 75, writ 
of error dismissed 244 U. S. 649, 61 L ed. 
-— , 37 Sup. Ct. Rep. 743. 



The question of the defendant's negli- 
gence is for the jury in an action under 
the Federal Employers' Liability Act for 
injuries sustained by an employee in con- 
sequence of his being jarred from a ditch- 
ing engine when the engineer negligently 
permitted the boom to strike a telegraph 
pole. Louisville & Nashville R. Co. v. 
Blankenship, — Ala. — , 74 So. 960. 

Where a laborer was injured as the re- 
sult of the defective condition of an inter- 
state railroad track and the negligence of 
an engineer, at whose direction the former 
was riding on an engine to his work on a 
train provided by the master for that pur- 
pose, the cars of which were so over- 
crowded that such laborer could not find 
a place therein, it was a question for the 
jury, in an action under the Federal 
Employers' Liability Act, whether the 
train was overcrowded, and whether, by 
reason of such fact, the plaintiff was justi- 
fied in riding on the engine, where it did 
not appear that any notice was given him 
by the rules of the company or otherwise 
forbidding him to ride thereon. Roberts 
V. Cleveland, Cincinnati, Chicago & St. 
Louis R. Co., 279 III. 493, 117 N. E. 97, 
affirming 202 111. App. 480. 

Knowledge of Danger. 

The question whether a brakeman had 
notice of the dangerouji condition of a 
bridge the middle span of which was lower 
than the outer spans, the danger being 
hidden by the smoked and discolored con- 
dition of the bridge, is for the jury in an 
action under the Federal Employers' Lia- 
bility Act for the death of the brakeman 
who was struck by such bridge. Marland 
V. Philadelphia & Reading R. Co., — C. 
C. A. — , 246 Fed. 91. S. C. 152 C. C A. 51. 
239 Fed. 1, certiorari denied 245 U. S. —, 
62 L. ed. — , 38 Sup. Ct. Rep. 191. 

Mental Condition of Employee. 

In an action based on the Federal Em- 
ployers' Liability Act for injuries sus- 
tained by a trainman who fell from a train 
when suddenly seized with epileptic con- 
vulsions, where the pleadings and the evi- 
dence raised the question of the mentality 
of the plaintiff, it was an issue for the 
jury, as was also the question whether 
the plaintiff had sufficient mental capacity 
to appreciate the danger of the service, 
especially where the defendant knew or 
had reasons to know of his mental condi- 
tion. Young V. Southern R. Co., — S. C. 
— , 94 S. E. 302, certiorari denied 245 U. S. 
— , 62 L. ed. — , 38 Sup. Ct. Rep. 63. 

(c) Assumed Risk. 

See also same section Federal Ry. Digest, 
Vol. I. No. 2, p. 267, No. 3, pp. 153-154, 
and No. 4, p. 52. 
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In General. 

When the testimony as to assumption 
of risk is conflicting in an action based 
on the Federal Employers' Liability Act, 
it becomes a question for the jury. Lorick 
V. Seaboard Air Line R. Co., 102 S. C. 
276, 86 S. E. 675, affirmed 243 U. S. 572, 
61 L. ed. — , 37 Sup. Ct. Rep. 440. 

Whenever there is any doubt as to the 
facts or inferences to be drawn there- 
from, the question of assumed risk be- 
comes one of fact for the jury in an action 
based on the Federal Employers' Liability 
Act. Falyk v. Pennsylvania R. Co., 266 
Pa. 397, 100 Atl. 961. 

In an action under the Federal Em- 
ployers* Liability Act wherein there was 
no presumption of the defendant's negli- 
gence but there was some evidence from 
which negligence of a coemployee of the 
plaintiff might be inferred, the court could 
not, as a matter of law, hold that the 
plaintiff's injury was due to a risk of his 
employment which he assumed, since that 
was a question for the jury. Louisville 
& Nashville R. Co. v. Coatney, — Ga. App. 
— , 93 S. E. 228. 

A finding by the jury in response to a 
question submitted by the defendant, that 
it was customary to leave a main line 
switch open when engines were taking 
coal and water on a siding, and that the 
plaintiff was or should have been aware of 
such custom, does not submit the issue 
of assumed risk in an action under the 
Federal Employers' Liability Act for in- 
juries sustained by a roadmaster when 
his motor car ran into the open switch. 
Kansas City, M. & O. R. Co. v. Finke, 

— Tex. Civ. App. — , 190 S. W. 1143, 
certiorari denied 245 U. S. — , 62 L. ed. 

— 38 Sup. Ct. Rep. 13. 

Insufficient Number of Employees. 

The question of assumed risk held for 
the jury in an action under the Federal 
Employers* Liability Act, for injuries sus- 
tained by an employee while handling a 
heavy timber with an insufficient number 
of men. Panhandle & Santa Fe R. Co. v. 
Brooks. — Tex. Civ. App. — , 199 S. W. 
665. 

Knowledge of Danger. 

The question of assumed risk is for the 
jury in an action under the Federal Em- 
ployers' Liability Act for injuries sus- 
tained by a roadmaster when his motor 
car was derailed at an open switch when 
the switch target showed the danger and 
should have been seen by him had he been 
looking, where he was not aware that an 
engine was on a siding taking coal and 
water. Kansas City, M. & O. R. Co. v. 
Finke, — Ten. Civ. App. — , 190 S. W. 
1143, certiorari denied 245 U. S. — , 62 L. 
ed. — 38 Sup. Ct. Rep. 13. 



Failure to Provide Proper Tools. 

Whether a car repairer assumed the risk 
of injury from the failure of a carrier to 
provide a lifting jack is a question for 
the jury in an action under the Federal 
Employers' Liability Act for injuries sus- 
tained when the former attempted to lift 
into place on an interstate car a coupling 
which had fallen below the standard 
height, where it appeared that he had fre- 
quently requested the yard foreman to 
furnish a jack for such work and that the 
latter had promised to do so, the last re- 
quest having been made within three weeks 
before the accident. Lorick v. Seaboard 
Air Line R. Co., 102 S. C. 276, 86 S. E. 
675, affirmed 243 U. S. 672, 61 L. ed. — , 
37 Sup. Ct. Rep. 440. 

Improper Construction of Overhead 
Bridge. 

Whether a brakeman assumed the risk 
of injury from the construction of an 
overhead bridge with the center portion 
lower than the outside, is for the jury 
in an action under the Federal Employers' 
Liability Act, where the whole structure 
was so blackened by smoke and gases that 
its dangerous condition was not apparent 
to one approaching the bridge on a train, 
although such employee had been warned 
of the presence of the bridge but not of 
its dangerous construction. Philadelphia 
& Reading R. Co. v. Marland, — C. C. A. 
— -, 239 Fed, 1. 

Bridge Girder. 

Whether an inexperienced brakeman 
assumed the risk of Tnjury from coming 
into contact with a projecting central 
girder of a bridge, is a question for the 
jury in an action under the Federal Em- 
ployers' Liability Act, where the plaintiff 
was injured on a dark night as he was 
walking beside a slowly moving train 
bleeding the brakes, and he was not aware 
of nor warned as to the condition and 
proximity of the bridge. Norton v. Maine 
Central R. Co., — Me. — , 100 Atl. 598. 

Exercise of Proper Care. 

The question of assumed risk is for 
the jury in an action founded on the 
Federal Employers' Liability Act, where 
an employee who was on the ground be- 
side a freight car assisting in unloading 
large timbers therefrom, was struck and 
injured by a timber which shot through 
the door of the car without any warning 
being given, as such employee was look- 
ing away from the car, since it was a 
question of fact whether he should have 
known of the danger and whether he con< 
ducted himself under the circumstances 
as a person of ordinary care and dili- 
gence would have done. Chapman v. Ann 
Arbor R. Co., — Mich. — , 163 N. W. 107. 
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Passing Trains. 

The question of assumed risk is for 
the jury in an action under the Federal 
Employers' Liability Act for the death of 
an employee whose work of cleaning snow 
from both interstate and intrastate tracks 
was temporarily suspended by an order 
from his foreman to go to a covered car 
to take shelter from a storm, and while 
on his way along the track to such car 
such employee was struck and killed by 
a passing train. Armbrecht v. Delaware, 
Lackawanna & Western R. Co., — N. J. 
L. — , 101 Atl. 203. 

Defective Bridges and Trestles. 

Whether the dangerous condition of a 
trestle was so open and obvious that an 
employee must have observed it and as- 
sumed the risk is a question for the jury 
in an action under the Federal Employ- 
ers' Liability Act, where he was injured 
while crossing the trestle on a hand car 
on the way to his work, and the defendant 
was fully aware of the dangerous condi- 
tion but of which the plaintiff was not 
aware, nor did he have reason to suspect 
that the trestle could not be crossed in 
safety. Emerson v. Portland, Eugene & 
Eastern R. Co., — Oreg. — , 166 Pac. 946. 

Round Bolts on Floor of Hand Car. 

Whether a risk is assumed by an em- 
ployee is a question for the jury in an 
action based on the Federal Employers' 
Liability Act, where seven men were re- 
quired to ride on a hand car on the floor 
of which were tools and implements, and 
one of the men was thrown from the 
car by stepping on a round bolt which was 
negligently left on the floor by another 
employee, since it cannot be said as a 
matter of law that the bolt was so plainly 
observable that the plaintiff must have 
seen it. Robie v. Boston & Maine R. Co., 
— Vt. — , 100 Atl. 925. 

Car Cleaner Standing on Buffers. 

The questibn of assumed risk is for the 
jury in an action founded on the Federal 
Employers' Liability Act, where a car 
cleaner was killed while standing on the 
buffer of a car when another car was 
shunted against it, since the extent of 
the risk depended largely upon the ques- 
tion whether it was necessary for the 
decedent in the performance of his duties 
to take the position he did, regarding which 
the evidence was conflicting. Falyk v. 
Pennsylvania R. Co., 256 Pa. 397, 100 Atl, 
961. 

Riding on Engine Negligently Operated 
Over Defective Track. 

The question of assumed risk is for ^the 
jury in an action based on the Federal 
Employers' Liability Act for injuries sus- 
tained by a laborer in consequence of the 



defective condition of the track and the 
negligence of an engineer, at whose direc- 
tion the former was riding on the engine 
because of the crowded condition of the 
cars of a train which was provided by the 
employer to take men to their place of 
work, where it did not appear that the 
plaintiff was given notice by rule or other- 
wise not to ride on the engine. Roberts v. 
Cleveland. Cincinnati. Chicago & St. Louis 
R. Co., 279 111. 493. 117 N. E. 97, aflirming 
202 111. App. 480. 

(e) Cause of Injury. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 269. 

In GeneraL- 

Whether an employee's injuries were 
caused by falling from a car or were the 
result of a predisposing cause, is a ques- 
tion for the jury in an action under the 
Federal Employers' Liability Act, when 
resting on conflicting medical testimony. 
Bolch V. Chicago, Milwaukee & St. Paul 
R. Co., 90 Wash. 47, 155 Pac. 422, writ 
of error dismissed 242 U. S. 616, 61 L. ed. 
— , 37 Sup. Ct. Rep. 211. 

(f) Contributory Negligence, 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 270, No. 3, pp. 153-154. 
and No. 4, p. 51. 

In General. 

The question of comparative negligence 
is for the jury in an action under the Fed- 
eral Employers' Liability Act, where the 
negligence of both parties contributes to 
the injury of an employee. Louisville & 
Nashville R. Co. v. Blankenship, — Ala. 
--, 74 So. 960. 

Failure to Display Blue Flag. 

Where a car repairer went beneath a 
car to work in reliance on the promise 
of his foreman to display a blue flag or 
to protect him, and the former was in- 
jured in consequence of the foreman's fail- 
ure to do so; the question of contributory 
negligence is for the jury in an action 
under the Federal Employers' Liability 
Act. St. Louis, Iron Mountain &. Southern 
R. Co. V. Steel, — Ark. — , 197 S. W. 288, 
S. C. 119 Ark. 349, 178 S. W. 320, L. R. A. 
1915 F. 1114. 

Reason to Anticipate Negligence of Co- 
employee. 

Whether it was contributory negligence 
for a brakeman to remain at work when, 
just before the departure of his train, he 
learned that the engineer was likely to 
handle it roughly, is a question for the 
jury in an action under the Federal Em- 
ployers' Liability Act for the death of 
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the former who was thrown from the train 
when the engineer stopped it with un- 
necessary violence. Castonia v. Maine 
Central R. Co., — N. H. — , 100 Atl. 601. 

Riding Over Defective Track on Negli- 
gently Operated Engine. 

The question of contributory negligence 
is for the jury in an action under the Fed- 
eral Employers' Liability Act for injuries 
sustained by a laborer in consequence of 
the defective condition of a track and the 
negligence of an engineer, where, because 
of the overcrowded condition of the cars, 
at the direction of the latter the former 
was riding to his work on the engine of a 
train provided by the master to take labor- 
ers to their place of employment, and it 
did not appear that he was given notice 
by rule or otherwise not to ride on the 
engine. Roberts v. Cleveland, Cincinnati, 
Chicago & St. Louis R. Co., 279 111. 493, 
117 N. E. 97, affirming 202 111. App. 480. 

(h) Damages. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 271. 

Loss Sustained by Abandoned Wife and 
Child. 

When a state law makes it a misde- 
meanor for an able-bodied man to refuse 
to support his wife and family, it is a ques- 
tion for the jury whether a sufficient 
pecuniary loss is shown to permit a re- 
covery under the Federal Employers* 
Liability Act for the benefit of the wife 
and child of an employee who abandoned 
and did not support them for many years 
before his death, where the wife lived in 
the same house with another man after 
her abandonment and afterwards had an- 
other child. Gilliam v. Southern R. Co., 
— S. C. — , 93 S. E. 865. 

Diminution for Contributory Negligence. 

The reduction of damages under the 
Federal Employers' Liability Act for con- 
tributory negligence is exclusively for the 
jury. Thomas v. Atchison, Topeka & 
Santa Fe R. Co.. — Kan. — , 168 Pac. 322. 

(i) Defective Appliances and Tools. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 272. 

Sufficiency of Inspection. 

The question whether an employee .dis- 
charged his duty where he failed to inspect 
a timber used as a skid for moving piling, 
is for the jurv in an action based on. the 
Federal Eniployers' Liability Act for in- 
juries sustained by another employee from 
the breaking of the skid, which the evi- 
dence showed was an old bridge timber 
that had been exposed to the weather for 



a long time, and it also appeared that a 
sound timber of the same size should have 
sustained several times the weight to 
which the skid was subjected. St. Louis, 
Iron Mountain & Southern R. Co. v. In- 
gram, 124 Ark. 298, 187 S. W. 452, affirmed 
without opinion 244 U. S. 647, 61 L. ed. — , 
37 Sup. Ct. Rep. 741. 

Power Brakes. 

The question whether the defective con- 
dition of the power driving wheel brakes 
of a locomotive was the proximate cause 
of the death of an employee, who was 
struck by the slowly backing engine, was 
for the jury, where the tender passed over 
his body and dragged it more than 100 
feet, and wedged it so tightly between the 
driving wheels and the brake rod that it 
could not be extricated for 45 minutes. 
Union Pac. R. Co. v. Huxoll, 245 U. S. 
-— , 62 L. ed. — , 38 Sup. Ct. Rep. 187, 
affirming 99 Neb. 170, 155 N. W. 900. 

(1) Defective Ways and Premises. 

Obstruction in Path Between Tracks. 

Whether it was negligence to leave a 
jack block between two tracks in a rail- 
way yard is a question for the jury in an 
action under the Federal Employers' Lia- 
bility Act, although it did not appear that 
the block had been in such position for 
any length of time before an employee 
stumbled over it to his injury when at- 
tempting to board a moving train, where 
the block lay on a cinder path which was 
maintained between the tracks and kept in 
a smooth, level and unobstructed condi- 
tion for the use of yard employees. Illi- 
nois Central R. Co. v. Skinner, — Ky. — , 
197 S. W. 552. 

(1) Due Care. 

In General. 

In an action under the Federal Employ- 
ers' Liability Act wherein there was no 
presumption of the defendant's negligence 
but there was evidence from which it 
might be inferred that the negligence of 
a coemployee contributed to the injury 
of the plaintiff, the court could not hold, 
as a matter of law, that the injury so 
clearly resulted from the plaintiff's want 
of ordinary care as to defeat his action, 
since the question was for the jury. Louis- 
ville & Nashville R. Co. v. Coatney. — Ga. 
App. — , 93 S. E. 228. ' 

Running Train Against Current of Traffic. 

Whether a north-bound train was run 
on a south-bound track with the care rea- 
sonably to be expected under such cir- 
cumstances is a question for the iury in 
an Siction based on the Federal Employ- 
ers' Liability Act for the death of a sec- 
tion hand who was struck by such train. 
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Southern R, Co. v. McGuin, — C. C. A. — , 
240 Fed. 649, certiorari denied 244 U. S. 
654, 61 L, cd. — , 37 Sup. Ct. Rep. 652. 

(m) Employment in Interstate Com- 
merce. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 276, and No. 4, p. 52. 

In GeneraL 

The question whether an employee was 
engaged in interstate commerce at the 
time he was injured so as to invoke the 
Federal Employers' Liability Act should 
not be submitted to the jury when the 
facts are undisputed. Castonguay v. Grand 
Trunk R. Co., — Vt. — , 100 Atl. 908. 

In an action under the Federal Employ- 
ers' Liability Act where it is open to the 
jury to infer from the evidence that the 
plamtifFs intestate was engaged in remov- 
ing snow from both interstate and intra- 
state railway tracks, that his work had 
been temporarily suspended by orders of 
his foreman and that plaintiff's intestate 
and his coemployees had been directed to 
go to a covered car to take shelter from 
the storm, and that while walking along 
a track in order to do so the decedent was 
struck and killed by a passing train, the 
question whether he was engaged in in- 
terstate commerce at the time of the acci- 
dent was properly left to the jury. Arm- 
brecht v. Delaware, Lackawanna & West- 
ern R. Co., — N. J. L. — , 101 Atl. 203. 

When the facts in an action based on 
the Federal Employers' Liability Act are 
not conceded or established by proof so 
conclusively that there can be no reason- 
able difference of opinion, the question 
whether an employee was engaged in in- 
terstate commerce at the time of his in- 
jury, is for the jury. Bolch v. Chicago, 
Milwaukee & St. Paul R. Co., 90 Wash. 
47, 155 Pac. 422, writ of error dismissed 
242 U. S. 616, 61 L. ed. — , 37 Sup. Ct. 
Rep. 211. 

(p) Method of Performing Work. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 276. 

Change Without Notice to Employee. 

The question of the defendant's negli- 
gence is for the jury in an action based 
on the Federal Employers' Liability Act 
for injuries received by a boat employee 
in consequence of the change, without 
notice to him, of an order with respect to 
the gangway at which a barge was to 
make fast. Scarlett v. Delaware, Lacka- 
wana & Western R. Co., 222 N. Y. 155, 
118 N. E. 513, reversing 167 App. Div. 
324, 153 N. Y. Supp. 51. 



Manner of Riding Car. 

Whether it was inherently dangerous 
for a switchman to ride a flat car with 
his feet in a stirrup and, in a bending posi- 
tion, holding with his hand to a cleat on 
the floor, is a question for the jury in 
an action based on the Federal Employers' 
Liability Act. Bolch v. Chicago, Milwau- 
kee & St. Paul R. Co., 90 Wash. 47, 155 
Pac. 422, a writ of error dismissed 242 U. 
S. 616, 61 L. ed. — , 37 Sup. Ct. Rep. 211. 

Unloading Cross-Ties. 

Whether it was negligence for an em- 
ployee, before the removal of a cross-tie 
which had just previously been thrown 
from a car, to throw therefrom another 
tie which struck and injured a coemployee 
who was removing the ties as they were 
removed from the car, is a question for the 
jury in an action under the Federal Em- 
ployers' Liability Act. Godby v. Wilson, 
203 111. App. 612. 

(r) Rules. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 278, and No. 3, pp. 
153-154. 

Necessity For. 

Whether those engaged in cleaning the 
outside of cars were so exposed that due 
care on the part of the master for their 
protection required a system of signals 
or warnings to give notice of their pres- 
ence about the cars to those having charge 
of the movements of other cars on the 
same tracks, is a question of fact in an 
action based on the Federal Employers* 
Liability Act. Falyk^v. Pennsylvania R. 
Co., 256 Pa, 397, 100 Atl. 961. 

Violation of Rules. 

The question of the defendant's negli- 
gence was for the jury in an action under 
the Federal Employers' Liability Act 
where a rule of a carrier required a man 
to be stationed on the front end of back- 
ing cars, and a section foreman who was 
aware of such a rule, in the perform- 
ance of his duties in a railway yard, placed 
himself in front of a long train of empty 
cars standing without an engine attached, 
on a track not used for drilling purposes, 
and was run down and killed when an 
engine was attached to the far end of the 
string of cars which were then moved in 
violation of such rule. Willever v. Dela- 
ware, L. & W. R. Co., — N. J. — , 99 Atl. 
321. reversing 87 N. J. L. 348, 94 Atl. 959, 
writ of error dismissed 244 U. S. 663, 61 L. 
ed. — , 37 Sup. Ct. Rep. 650. 

(t) Proximate Cause. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 279. 
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Of Death. 

Whether the negligence of the defend- 
ant was the proximate cause of the death 
of a car inspector is a jury question in 
an action under the Federal Employers* 
Liahility Act, where the decedent in obe- 
dience to orders went to inspect an inter- 
state freight train and was afterwards 
found dead beneath a cut of cars on the 
same track which were struck by other 
cars when moved without lookout or 
warning. Louisville & Nashville R. Co. v. 
Payne, — Ky. — , 197 S. W. 928. 

(w) Warning of Danger. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 280-282. 

Approaching Trains. 

The question of the defendant's negli- 
gence was properly left to the jury in an 
action under the Federal Employers* Lia- 
bility Act, where an employee, while walk- 
ing between two tracks, stepped to the 
end of the ties of one of them so as to 
avoid water splashing from the tender of 
a passing engine in consequence of the 
clogged condition of the overflow or out- 
let, and before he could regain the path 
between the tracks he was struck by a 
train which came from the opposite direc- 
tion silently drifting or coasting without 
giving signal or warning. Thomas v. 
Atchison, Topeka & Santa Fe R. Co., — 
Kan. — , 168 Pac. 322. 

(x) Weight of Testimony. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 286. 

In General. 

When there is a great conflict of testi- 
mony as to whether an employee's health 
could have been injured by the inhaflation 
of mist or spray thrown out by a paint 
sprayer or "gun,** it was for the jury to 
pass on the credibility and weight of the 
testimony in an action founded on the 
Federal Employers' Liability Act. Balti- 
more & Ohio R. Co. V. Branson, 128 Md. 
678, 98 Atl. 225, reversed without opinion 
242 U. S. 623, 61 L. ed. — , 37 Sup. Ct. 
Rep. 244. 

Although the testimony of the plaintiff 
in an action predicated on the Federal 
Employers' Liability Act, may be unrea- 
sonable, inconsistent and contradictory, it 
is for the jury to weigh the same when 
such testimony is not improbable. Robie 
V. Boston & Maine R. Co., — Vt. — , 100 
Atl. 925. 

Where a painter denied hearing a warn- 
ing given as to the defective condition of 
a scaffold rope which was alleged to have 
been made in his hearing, the question 



whether he was aware of the condition of 
the rope was for the jury in an action 
under the Federal Employers' Liability 
Act. McFarland v. Chesapeake & Ohio 
R. Co., — Ky. — , 197 S. W. 944. 

D. View by Jury. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 282. 

(No new decisions.) 

E. Instructions. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 282-312, No. 
3, pp. 155-157, and No. 4, pp. 62-53. 

1.- In General. 

See also same section Federal Ry. Digest. 
Vol. I, No. 2, p. 282, No. 3, p. 155, and 
No. 4, p. 52-53. 

Federal Law. 

Instructions based on the Federal Em- 
ployers' Liability Act were properly re- 
fused in an action for injuries to an em- 
ployee, where the evidence did not bring 
the action within such statute. Vandalia 
R. Co. V. Stringer, 182 Ind. 676, 106 N. E. 
865, rehearing denied 182 Ind. 684, 107 N. 
E. 673, writ of error dismissed 242 U. S. 
614, 61 L. ed. — , 37 Sup. Ct. Rep. 113. 

An instruction, in an action for the death 
of a railway employee, in the language of 
section 1 of the Federal Employers' 
Liability Act, is not erroneous, where 
other instructibns make the statute appli- 
cable to the action. Warren v. Jackson, 
204 III. App. 576. 

Assuming Facts. 

In an action for the death of a fireman 
by the falling of an engine through a 
trestle as the alleged result of large rocks 
or stones rolling against it from a near- 
by fill, an instruction requested by the 
defendant was properly refused when to 
the effect that the mere happening of the 
accident did not raise a presumption of 
negligence; that the plaintiff could not 
recover unless the jury believed from the 
preponderence of the evidence that the 
fall of the bridge was due to the making 
of the fill, and that the defendant failed 
to exercise due care in making it; where 
the instruction improperly assumed that 
there was no evidence of negligence ex- 
cept that afforded by the accident itself, 
and restricted the defendant's liability to 
negligence in making the fill, although it 
was liable if the bridge was in a defec- 
tive condition in any other particular, and 
improperly applied the preponderance 
rule. Louisville & Nashville R. Co. v. 
Allen, 174 Ky. 736, 192 S. W. 863. 
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Limitations. 

It is reversible error for the court, in 
an action governed by the Federal Em- 
ployers' Liability Act, to instruct the jury 
to find for the defendant if from the evi- 
dence they find that the plaintiff did not 
bring his action within 2 years from the 
day it accrued, since that is a question 
of law. Seaboard Air Line R. Co. v. 
Hess, — Fla. — , 74 So. 500. 

The jury was correctly instructed in an 
action based on the Federal Employers' 
Liability Act that in order to recover the 
plaintiff must prove by a preponderance of 
the evidence that he suffered the injuries 
of which he complains within 2 years from 
the day his action was begun. Baltimore 
& Ohio R. Co. V. Branson, 128 Md. 678, 
98 Atl. 225, reversed without opinion 242 
U. S. 623, 61 L. ed. — , 37 Sup. Ct. Rep. 
244. 

Accident Due to Injured Employee's Own 
Negligence. 

The jury was correctly instructed in an 
action founded on the Federal Employ- 
ers' Liability Act, that even though they 
should find that the plaintiff was injured 
in the course of his employment their 
verdict must be for the defendant if they 
should believe that the plaintiff's injury 
was caused solely by his own negligence 
and not by any negligence on the part of 
the defendant. Baltimore & Ohio R. Co. 
V. Branson, 128 Md. 678, 98 Atl. 225, re- 
versed without opinion 242 U. S. 623, 61 
L. ed. — , 37 Sup. Ct. Rep. 244. 

Permitting Recovery in Absence of Neg- 
ligence. 

An instruction, in an action under the 
Federal Employers' Liability Act for the 
death of a brakeman in consequence of 
the derailment of a train as the alleged 
result of a crack in the arch-bar of a truck, 
to find for the plaintiff if some defect in 
the cars, rails or appliances caused the 
accident, was held, when considered with 
other portions of the charges, not to per- 
mit a recovery in the absence of negli- 
gence on the part of the defendant. Penn- 
sylvania R. Co. V. Glas, — C. C. A. — , 
239 Fed. 256. 



i. Assumed Risk. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 283-286, No. 3, p. 155, 
and No. 4, pp. 52-53. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 283, No. 3, p. 153, and 
No. 4, p. 52-53. 



Failure to Instruct. 

The defendant was not prejudiced, in 
an action based on the Federal Employ- 
ers' Liability Act, by the failure of the 
court to specifically instruct the jury as 
to assumed risk, where it was in fact 
charged that the plaintiff could not re- 
cover if he was not injured as the prox- 
imate result of the negligence of the de- 
fendant, and the latter did not request in- 
structions as to assumed risk. Gulf, Col- 
orado & Santa Fe R. Co. v. Hall, — Tex. 
Civ. App. —, 196 S. W. 613. 

When the evidence does not tend to 
show that an employee knew or was 
chargeable with knowledge of the dan- 
gers which produced his injury, the de- 
fendant, in an action under the Federal 
Employers' Liability Act, was not preju- 
diced by the failure of the court to nega- 
tive assumption or risk and in ignoring 
the same in the instructions given. Rob- 
erts V. Cleveland, Cincinnnati, Chicago & 
St. Louis R. Co.. 279 111. 493, 117 N. E. 
97, affirming 202 111. App. 480. 

The defendant was not prejudiced, in an 
action under the Federal Employers' Lia- 
bility Act, by the refusal to give an rnob- 
jectionable instruction as to assumed risk, 
although no instruction on. that subject 
was given under such name, where, at the 
defendant's request, an instruction was 
given that the decedent assumed all risks 
of his occupation and situation which were 
not due to the negligence of the defend- 
ant in failing to give warning after per- 
ceiving the decedent's danger from the 
running of a north-bound train on a south- 
bound track. Southern R. Co. v. McGuin, 
— C. C. A. — , 240 Fed. 649, certiorari de- 
nied 244 U. S. 654, 61 L. ed. — , 37 Sup. Ct. 
Rep. 652. 

Unsafe Place. 

Where an employee was injured as the 
result of the failure of a carrier to pro- 
vide the former with a reasonably safe 
place in which to work, the defendant's 
request for an instruction as to assump- 
tion of risk was properly refused in an 
action based on the Federal Employers' 
Liability Act. Chesapeake &. Ohio R. Co. 
V. Shaw, 168 Ky. 537, 182 S. W. 653, af- 
firmed without opinion 243 U. S. 626, 61 
L, ed. — , 37 Sup. Ct. Rep. 400. 

Structures Near Track. 

An instruction requested by the defend- 
ant, in an action for injuries received by 
a brakeman, to the effect that he assumed 
the risk of injury from the construction 
of coal bins too close to a track if a per- 
son of ordinary prudence would not have 
continued in the service with knowl- 
edge of the danger or defect, relates to 
common-law assumption of risk and not 
to a state statute so as to constitute 
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a waiver by the defendant of the right 
to have the case tried under the common- 
law rules as affected by the Federal Em- 
ployers' Liability Act. Chicago, R. I. & 
G. R. Co. V. DeBord, — Tex. — , 192 S. 
W. 767, reversing — Tex. Civ. App. — , 
146 S. W. 667, certiorari denied 245 U. S. 
— , 62 L. ed. — 38 Sup. Ct. Rep. 12. 

Trains on Parallel Tracks. 

Where, while walking along a railway 
track to his work, a section man stepped 
therefrom to another track to avoid an 
approaching train, and he was struck and 
killed by an engine, which, while obscured 
by the steam and smoke, approached with- 
out warning from the opposite direction, 
an instruction requested by the defendant 
in an action governed by the Federal Em- 
ployers* Liability Act, was properly re- 
fused when to the effect that if the plain- 
tiff, for his own convenience, voluntarily 
went along the tracks of the defendant, 
which were being used at the time as a 
highway of interstate commerce, that he 
assumed the risk and danger of doing so, 
since the instruction omitted elements es- 
sential to make assumption of risk ap- 
plicable, and failed to call attention to the 
circumstances under which the plaintiff 
was using thd track, and of the knowledge 
of the conditions which should have been 
taken into consideration to attribute as- 
sumed risk to him. Erie R. Co. v. Pur- 
ucker, 244 U. S. 320, 61 L. ed. — , 37 Sup. 
Ct. Rep. 629. 

In an action under the Federal Employ- 
ers* Liability Act for injuries received by 
a section man who, while walking along 
a track to his place of work, stepped 
therefrom in order to avoid a passing 
train and was struck by an engine on 
an adjoining track which approached 
without warning and which was obscured 
by the smoke and steam from the passing 
train, an instruction requested by the de- 
fendant was properly refused when to the 
effect that "if the plaintiff, in getting off 
the track on which he saw a train ap- 
proaching could with safety and reason- 
able convenience have stepped to the right 
or south of such track, and was struck 
by a train on such parallel track, he as- 
sumed the risk of such choice," since the 
instruction omitted elements essential to 
make assumption of risk available; and it 
also failed to call attention to the cir- 
cumstances under which the plaintiff was 
using the track and of his knowledge of 
the conditions which should have been 
taken into consideration in order to at- 
tribute assumed risk to him ; and also such 
instruction was more appropriate to the 
defense of contributory negligence than to 
that of assumed risk. Erie R. Co. v. Pur- 
ucker, 244 U. S. 320, 61 L. ed. —, 37 Sup. 
Ct. Rep. 629. 



(c). Extraordinary Risks. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 284, and No. 3, p. 155. 

In GeneraL 

In an action under the Federal Employ- 
ers* Liability Act an instruction that the 
decedent "assumed those unusual and ex- 
traordinary risks that were plainly ob- 
servable to the eyes of an ordinarily pru- 
dent man*' was properly refused where 
there was no evidence of any such danger, 
and the jury was correctly instructed as 
to the assumption of the ordinary and 
usual risks of the decedent's employment. 
St. Louis, Iron Mountain & Southern R. 
Co. V. Rodgers, 118 Ark. 263, 176 S. W. 
696, writ of error dismissed 242 U. S. 668, 
61 L. ed. — , 37 Sup. Ct. Rep. 245. 

(d) Negligence of Employer. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 285, No. 3, p. 155, and 
No. 4, pp. 62-53. 

In General. 

It was error, in an action under the 
Federal Employers* Liability Act, to in- 
struct the jury that an employee did not 
assume such risks as were created by the 
master's negligence, since the employee 
assumed all ordinary risks of his employ- 
ment which were known to him or which 
under like circumstances, by the exercise 
of ordinary care, could have been known 
to a person of reasonable prudence and 
diligence. Chicago, Rock Island & Pacific 
R. Co. V. Hughes, — Okla. — , 166 Pac. 411. 

Where the jury was instructed that a 
brakeman assumed the ordinary risks of 
his employment, there was no error in 
refusing to instruct that, since the pas- 
sage of the Federal Employers* Liability 
Act, the risks assumed by a railway em- 
ployee are the dangers ordinarily pertain- 
ing to his employment, which does not 
include risks incident to the negligence of 
the officers, agents or employees of the 
carrier, since the instruction given was 
more favorable to the plaintiff than he 
could properly demand. Boldt v. Penn- 
sylvania R. Co., 245 U. S. — t 62 L. ed. — , 
38 Sup. Ct. Rep. 139, affirming 134 C. C. 
A. 175, 218 Fed. 367. 

(f) Knowledge of Danger or Defect 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 285. 

Obvious Dangers. 

In an action under the Federal Employ- 
ers' Liability Act for the impairment of 
an employee's health from the continu- 
ous use of a paint sprayer or "gun." the 
jury was correctly instructed that if they 
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found from the evidence that the danger 
and risk of injury to the plaintiffs health 
from the use of the sprayer without a 
respirator or nose guard was so open and 
obvious that an ordinarily prudent person 
would have observed and appreciated the 
same, the plaintiff assumed the risk, and 
that under such circumstances that they 
should find for the defendant. Baltimore 
& Ohio R. Co. V. Branson, 128 Md. 678, 98 
Atl. 225, reversed without opinion 242 U. 
S. 623, 61 L. ed. — , 37 Sup. Ct. Rep. 244. 

6. Contribtttory Negligence. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 287-294, and 
No. 3, pp. 155-156. 

(d) Going Between Moving Cars. 

See also same section Federal Ry. Digest 
Vol. I, No. 2, p. 288. 

In General. 

An instruction should not have been 
given in an action under the Federal Em- 
ployers' Liability Act for injuries received 
by a brakeman while uncoupling cars, to 
the effect that if he was guilty of negli- 
gence in the performance of his duties he 
was chargeable with contributory negli- 
gence; but instead the facts set up in the 
defendant's plea of contributory negli- 
gence should have been given and the 
jury told that it was the plaintiff's duty 
to perform his work in the usual and rea- 
sonably safe way and to exercise such 
care in doing so as might reasonably be 
expected from a man of ordinary prudence 
under the circumstances, and that his fail- 
ure to do so would be contributory neg- 
ligence. NashviHe, Chattanooga & St. 
Louis R. Co. V. Banks, 156 Ky. 609, 161 
S. W. 554, affirmed without opinion 243 
U. S. 626, 61 L. ed. — , 37 Sup. Ct. Rep. 
402. 

An instruction in an action based on the 
Federal Employers' Liability Act for in- 
juries sustained by a brakeman, to the ef- 
fect that if he voluntarily, unnecessarily 
and negligently went between cars to un- 
couple them while they were in motion 
and his conduct was the sole and only 
cause of his injury, there was no negli- 
gence on the part of the defendant, and 
that he could not recover, was erroneous, 
since the words "voluntarily, unnecessar- 
ily and negligently" should have been 
omitted. Nashville, Chattanooga & St. 
Louis R. Co. V. Henry, 158 Ky. 88, 164 
S. W. 310, S. C. 168 Ky. 453, 182 S. W. 651, 
affirmed without opinion 242 U. S. 626, 
61 L. ed. — , 37 Sup. Ct. Rep. 40^ 

(f) Going Into Dangerous Place. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 289. 



Turntable Pit. 

In an action under the Federal Employ- 
ers' Liability Act for injuries sustained by 
an employee while making repairs in a 
turntable pit, the refusal of a requested 
instruction that the plaintiff could not re- 
cover if he went into the pit before the 
time set for him to do so and was in- 
jured by a movement of the table, was 
not prejudicial to the defendant, where 
the jury was instructed that the plaintiff 
could not recover unless the defendant 
permitted the turntable to be operated 
when it knew or could have known of 
the plaintiff's presence in the pit by the 
exercise of ordmary care, and that if those 
in charge of the turntable when it was 
moved did not know, or could not have 
known by the exercise of ordinary care of 
the plaintiff's position, the jury should find 
for the defendant. Chesapeake & Ohio R. 
Co. V. Kornhoff, 167 Ky. 353, 180 S. W. 
523, writ of error dismissed 242 U. S. 658, 
61 L. ed. — , 37 Sup. Ct. Rep. 17. 

(h) Reduction of Damages For. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 290-294, and No. 3 p. 
156. 

In General. 

An instruction in an action based on 
the Federal Employers' Liability Act that 
if the jury should find the plaintiff guilty 
of contributory negligence "the damages 
should be diminished in proportion to the 
amount of negligence attributable to the 
plaintiff," was not erroneous, since it was 
m the language of the act. Kippenbrock 
V. Wabash R. Co., — Mo. — , 194 S. W. 50. 

An instruction in an action under the 
Federal Employers' Liability Act was cor- 
rectly given to the effect that if the neg- 
ligence of the plaintiff and defendant con- 
tributed to the former's injury, in estimat- 
ing damages the jury should subtract 
from the plaintiff's total damages a sum 
proportionate to the negligence attribut- 
able to him; that if the negligence of 
both parties was equal the plaintiff could 
recover but one-half of his damages; that 
if his negligence was one-fourth and that 
of the defendant three-fourths of the total 
negligence the plaintiff could recover 
three-fourths of his damages, while if 
the proportions were reversed the plain- 
tiff could recover but one-quarter of his 
damages. Baltimore & Ohio R. Co. v. 
Whitacre, 24 Md. 411, 92 Atl. 1060, af- 
firmed on other grounds 242 U. S. 169, 
61 L. ed. — , 37 Sup. Ct. Rep. 33. 

In an action under the Federal Employ- 
ers' Liability Act for the impairment of 
the health of an employee by mist or 
spray from a paint sprayer or "gun" he 
was required to use, the jury was prop- 
erly instructed that if they believed from 
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the evidence that the plaintiff's injury was 
caused in part by the negligence of him- 
self and the negligence of the defendant, 
the negligence of both contributing to the 
injury, that in estimating damages the 
jury must subtract from the total damages 
found for the plaintiff such sum as they 
believe from the evidence was proportion- 
ate to the amount of negligence attribut- 
able in producing his injury; that if both 
parties were equally negligent but one- 
half of the plamtiff's damages could be 
awarded him; that if the plaintiff's neg- 
ligence was one-fourth and that of the 
defendant three-fourths of the total pro- 
ducing negligence the plaintiff should be 
awarded the amount of damages suffered 
by him less the one-fourth attributable to 
him, or if his negligence was three-fourths 
and that of the defendant one-fourth of 
the total negligence the jury should de- 
duct three-fourths of the negligence 
attributable to him from the total amount 
of his damages, and so on for any other 
proportionate negligence that the jury 
might find. Baltimore & Ohio R. Co. v. 
Branson, 128 Md. 678, 98 Atl. 225, re- 
versed without opinion 242 U. S. 623, 61 
L. ed. -— , 37 Sup. Ct. Rep. 244. 

An instruction that if an employee was 
guilty of contributory negligence it would 
not preclude a recovery under the Federal 
Employers' Liability Act, but that the 
amount of the verdict should be reduced 
in proportion to the amount of negligence 
attributable to the decedent, could not 
have mislead the jury where they were 
also instructed that "the damages should 
be diminished in proportion that the dece- 
dent's negligence bears to the combined 
negligence of the deceased and the de- 
fendant." St. Louis, Iron Mountain & 
Southern R. Co. v. Rodgers, 118 Ark. 263, 
176 S. W. 696, writ of error dismissed 242 
U. S. 668, 61 L. ed. — , 37,' Sup. Ct. Rep. 
245. 

An instruction to the effect that for the 
contributory negligence of the plaintiff 
the jury should diminish his damages in 
proportion to the amount of negligence 
attributable to him in causing or produc- 
ing his injury, did not state the correct 
rule in an action based on the Federal 
Employers' Liability Act, since not in 
harmony with the rule laid down by the 
Supreme Court of the United States. 
Nashville, Chattanooga & St. Louis R. 
Co. V. Banks, 156 Ky. 609, 161 S. W. 554, 
affirmed without opinion 243 U. S. 626, 
61 L. ed. — , 37 Sup. Ct. Rep. 402. 

An instruction as to the diminution of 
damages for contributory negligence in an 
action founded on the Federal Employ- 
ers' Liability Act where an employee was 
injured while between cars attempting to 
uncouple them on the failure of the auto- 
matic apparatus to work, was held erro- 
neous because not in accord with the rule 



laid down by the Supreme Court of the 
United States. Nashville, Chattanooga & 
St. Louis R. Co. V. Henry, 158 Ky. 88, 
164 S. W. 310, S. C. 168 Ky. 453, 182 S. W. 
651, affirmed without opinion 242 U. S. 
626, 61 L. ed. — , 37 Sup. Ct. Rep, 401. 

An instruction that if the plaintiff was 
guilty of contributory negligence the jury, 
in an action under the Federal Employ- 
ers' Liability Act, should diminish the 
amount he should have received but for 
his own negligence, in the amount his 
negligence contributed to his injury, was 
erroneous. Dowell v. Wabash R. Co., — 
Mo. App. — , 190 S. W. 939. 

An instruction, in an action based on 
the Federal Employers' Liability Act, in 
the language of the statute, that "the dam- 
ages which you allow in this case, if any, 
should be diminished by the jury in pro- 
portion to the amount * of negligence, if 
any, which you find to be attributable to 
the [injured employee] in connection with 
said injury," is not erroneous. Warren v. 
Jackson, 204 111. App. 576. 

Failure to Instruct. 

The failure to instruct the jury as to 
diminution of damages for contributory 
negligence in an action under the Federal 
Employers' Liability Act, is harmless 
error, where the defendant fails to re- 
quest an instruction to that effect, tries 
the case on the theory that such negli- 
gence is a complete defense to the action, 
and the jury finds that the plaintiff was 
free from negligence. Harris v. St. 
Louis & San Francisco R. Co., — Mo. 
App. — , 200 S. W. 111. 

The failure to instruct the jury as to 
the diminution of damages for contribu- 
tory negligence in an action under the 
Federal Employers* Liability Act, is not 
reversible error, where, if the plaintiff was 
entitled to recover at all, he was entitled 
to full damages, while, if the defendant's 
theory, which the jury found against, was 
correct the plaintiff was entitled to noth- 
ing. Cholerton v. Detroit, Jackson & 
Chicago R. Co., — Mich. — , 165 N. W. 
606. 

6. Damages. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 294-300, No. 
3, p. 156, and No. 4, pp. 152-153. 

(b) Personal Injuries. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 295, No. 3, p. 156, and 
No. 4, pp. 52-53. 

In General. 

An instruction as to the measure of 
damages in an action based on the Fed- 
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eral Employers' Liability Act for personal 
injuries, held correct. Baltimore & Ohio 
R. Co. V. Whitacre, 124 Md. 411, 92 Atl. 
1060, affirmed on other grounds 242 U. S. 
169, 61 L. ed. — , 37 Sup. Ct. Rep. 33. 

The words "for injuries to his person" 
should have been omitted from an mstruc- 
tion in an action predicated on the Federal 
Employers' Liability Act for the loss of 
both of the hands of an employee, where 
the instruction permitted the jury to as- 
sess such damages as they might believe 
from the evidence would fairly and rea- 
sonably compensate the plaintiff for "in- 
juries to his person," for loss of time, 
for physical and mental suffering and for 
the permanent injury to his earning 
power. Nashville, Chattanooga & St. 
Louis R. Co. V. Banks, 156 Ky. 609, 161 
S. W. 554, affirmed without opinion 243 U. 
S. 626, 61 L. ed. —, 37 Sup. Ct. Rep. 402. 

The jury was correctly instructed in an 
action under the Federal Employers' Lia- 
bility Act for injuries to the health of 
an employee from the continuous use of 
a paint sprayer or "gun," that in estimat- 
ing damages they should consider the 
plaintiff's condition and health before his 
injury as compared with his present con- 
dition in consequence of his injuries, 
whether the same were of a permanent 
nature; how far they were calculated to 
disable him from engaging in such busi- 
ness pursuits for which he would have 
been qualified but for his injuries; also 
the physical and mental suffering which 
his injury caused him, and to determine 
therefrom what would be fair and just 
compensation for his injuries after de- 
ductmg the amount paid him by the 
defendant by way of relief. Baltimore &. 
Ohio R. Co. V. Branson, 128 Md. 678, 98 
Atl. 225, reversed without opinion 243 U. 
S. 623, 61 L. ed. — , 37 Sup. Ct. Rep. 244. 

In an action under the Federal Employ- 
ers' Liability Act for personal injuries, 
an instruction that such sum might be 
awarded as would reasonably compensate 
the plaintiff for physicians' and surgeons' 
bills necessarily incurred on account of his 
injuries, for reasonably necessary drug 
bills, for the loss of time, the injury to 
his person, and for his physical and men- 
tal suffering and permanent injuries les- 
sening his power to earn money, was 
erroneous. Nashville, Chattanooga & St. 
Louis R. Co. V. Henry, 158 Ky. 88, 164 
S. W. 310, S. C. 168 Ky. 453, 182 S. W. 
651, affirmed without opinion 242 U. S. 
626, 61 L. ed. — , 37 Sup. Ct. Rep. 401. 

The jury was correctly instructed, in 
an action under the Federal Employers' 
Liability Act, that an employee was en- 
titled to full damages if he was injured 
by the starting of a car as he was board- 
ing it, but not if he was responsible for 
his injury by attempting to board a mov- 
ing car, and the failure to instruct as to 



diminution of damages for contributory 
negligence was not error. Cholerton v. 
Detroit, Jackson & Chicago R. Co., — 
Mich. — , 165 N. W. 606. 

Loss of £amiiif Power. 

The words "diminution of" instead of 
"lessening" should be used in an instruc- 
tion in an action under the Federal Em- 
ployers' Liability Act for permanent in- 
juries to a railway employee "lessening 
his power to earn money." Nashville, 
Chattanooga & St. Louis R. Co. v. Banks, 
156 Ky. 609, 161 S. W. 554, affirmed with- 
out opinion 243 U. S. 626, 61 L. ed. — , 
37 Sup. Ct. Rep. 402. 

An instruction that the damages award- 
ed an injured employee in an action under 
the Federal Employers' Liability Act, 
should be limited to a lump sum repre- 
senting the actual cash value of what his 
entire damages growing out of the reduc- 
tion of his earning power, might be 
throughout the period of his permanent 
injury, if paid him in monthly install- 
ments through such time, was not preju- 
dicial to the defendant, since such instruc- 
tion was to the effect that the amount 
awarded should* be a sum which if placed 
at interest would be wholly consumed at 
the termination of the time for which 
damages were awarded. Chesapeake & 
Ohio R. Co. V. Kornhoff, 167 Ky. 353, 180 
S. W. 523, writ of error dismissed 242 
U. S. 658, 61 L. ed. — , 37 Sup. Ct. Rep. 17. 

An instruction in an action under the 
Federal Employers' Liability Act permit- 
ting a recovery for loss of time and pain 
and suffering, together with such other 
sum as would reasonably compensate the 
plaintiff for the impairment of his earning 
power, because not limiting the recovery 
for the loss of earning power from the 
time when the lost time ended, did not 
permit the assessment of double damages, 
especially when the defendant did not re- 
quest a more specific instruction. Chesa- 
peake & Ohio R. Co. V. Shaw, 168 Ky. 
537, 182 S. W. 653, affirmed without opin- 
ion 243 U. S. 626, 61 L. ed. — , 37 Sup. 
Ct. Rep. 400. 

(c) Contributory Negligence. 

Instructions as to method of reducing 
damages for contributory negligence, 
see supra XIX, E, 5, (h). 

(d) Death. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 297. and No. 3, p. 156. 

Measure of Damages When Wife and 
Child Abandoned by Decedent. 

The jury should be instructed, in an 
action under the Federal Employers' Lia- 
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bility Act for wrongful death, that the 
measure of damages is the amoUnt which 
will compensate his surviving beneficia- 
ries for the actual pecuniary loss they sus- 
tained, which should be apportioned 
among the several beneficiaries according 
to the loss of each, where the evidence 
shows that after the decedent abandoned 
his wife and child the wife lived in the 
same house with another man and after- 
wards had another child. Gilliam v. South- 
ern R. Co., — S. C. — , 93 S. E. 865. 

In an action under the Federal Em- 
ployers' Liability Act for the benefit of a 
wife and child whom the evidence showed 
were abandoned many years before the 
decedent's death, and the wife subse- 
quently lived in the same house with an- 
other man and afterwards had another 
child, it was error to instruct the jury 
that "Actual damages is a sum of money 
assessed by a jury in a case to reimburse, 
so far as it can, a party claiming dam- 
ages for an injury sustained; and under 
the law a man's wife and child have a 
right to sue for damages on account of 
the death of her husband or parent, if the 
party causing the death of her husband did 
it in a negligent way. As to what damage 
they have sustained, if any, that is a mat- 
ter also for you to determine." Gilliam 
V. Southern R. Co., — S. C. — , 93 S. E. 
865. 

In an action for wrongful death brought 
under the Federal Employers' Liability 
Act for the benefit of an abandoned wife 
and child of an employee, where the evi- 
dence showed that the decedent aban- 
doned his wife and child many years prior 
to his death, and that the wife after- 
ward lived in the same house with an- 
other man, and that she afterward had 
another child, it was error to instruct the 
jury that the law of the state imposed 
on a man the duty of supporting his wife 
and children, and that in the absence of 
proof it will be presumed, until the con- 
trary appears, that everyone obeys the 
law, since the right to recover should, 
under the evidence, be limited to fhe 
prospective loss which the wife and child 
actually sustained by the deprivation of 
llieir support. Gilliam v. Southern R. 
Co., — S. C. — , 93 S. E. 865. 

Loss of Society and Companionship. 

In an action under the Federal Employ- 
ers' Liability Act for the benefit of an 
abandoned wife and child of a deceased 
employee, an instruction requested by the 
defendant should have been given to the 
effect that there could not be a recovery 
for the loss of the society and companion- 
ship of the decedent, or for acts of kind- 
ness growing out of the relationship, or 
for their wounded feelings. Gilliam v. 
Southern R. Co., — S. C. — , 93 S. E. 865. 



For Benefit of Widow and Children. 

It was not error, in an action under the 
Federal Employers' Liability Act for the 
benefit of the widow and minor children 
of a deceased railway employee, to in- 
struct the jury to the effect that in esti- 
mating damages it cannot be presumed 
that the next of kin suffered pecuniary 
loss, and that if any such loss was sus- 
tained it must be proved; that if the jury 
found for the plaintiff they must allow for 
the use of the widow and children such 
sum as under the proof will justly com- 
pensate them for the pecuniary loss they 
sustained; and that in estimating the same 
the age of the decedent, together with his 
capacity for earning money, his disposi- 
tion to contribute to and to care for and 
to furnish his beneficiaries money, as 
shown by the evidence, the age of the 
children and the probable expectation of 
the lives of the parties concerned, should 
be taken into consideration. Griffith v. 
Midland Valley R. Co., -— Kan. — . 166 
Pac. 467, certiorari denied 245 U. S. — , 
62 L. ed. — , 38 Sup. Ct. Rep. 12, writ of 
error dismissed 24'6 U. S. — , 62 L. ed. — , 
38 Sup. Ct. Rep. 133. 

An instruction that an element of dam- 
age in an action under the Federal Em- 
ployers' Liability Act for wrongful death 
of a husband, was the financial loss suf- 
fered by his widow not exceeding the sum 
of his probable earnings which she would 
have received but for his death, was not 
reversible error although the instruction 
failed to limit the recovery to the pres- 
ent value of the decedent's future earnings, 
where the defendant did not request a spe- 
cific instruction to that effect. Forbes v. 
Atchison, Topeka & Santa Fe R. Co., — 
Kan. — •, 168 Pac. 314. 

Loss of Care, Instruction and Training. 

An instruction in an action under the 
Federal Employers' Liability Act for the 
benefit of the widow and minor children 
of a deceased employee, that the jury 
might consider as an element of damages 
"the care, attention, instruction and train- 
ing, if any, one of the decedent's disposi- 
tion might reasonably be expected to give 
his wife and children, which was lost to 
them by his death," was not erroneous 
where a verdict of but $2,000 was ren- 
dered, since the jury must have understood 
that the instruction and training men- 
tioned referred to the children only. St 
Louis, Iron Mountain & Southern R. Co. 
V. Rodgers, 118 Ark. 263, 176 S. W. 696, 
writ of error dismissed 242 U. S. 668, 61 
L. ed. — , 37 Sup. Ct. Rep. 245. 

Present Worth of Award. 

When estimates of the present worth 
of the damages are not obviated by the 
instructions actually given in an action 
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under the Federal Employers' Liability 
Act, and the verdict is not excessive, 
the defendant, by failing to offer proper 
instructions, waives the objection that the 
recovery should have been limited to the 
present value of the loss of future earn- 
ings. Illinois Central R. Co. v. Skinner, 
— Ky. — , 197 S. W. 552. 

The failure to instruct the jury to limit 
their award, in an action under the Fed- 
eral Employers' Liability Act for wrong- 
ful death, to the present cash value of the 
recovery, is harmless where the defendant 
di(Lnot offer an instruction on the sub- 
ject, and the jury was told that they 
should allow such a sum as would fairly 
and reasonably compensate the surviving 
widow and child for the loss of benefits 
they might reasonably have received but 
for the death of the decedent. Louisville 
& Nashville R. Co. v. Payne, — Ky. — , 
197 S. W. 928. 

8. Due Care. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 300. 

Duty to Look Before Going on Tracks. 

Whatever may be the duty of a switch- 
ing crew while going about their duties 
in a railway yard to look and listen before 
going upon or crossing tracks, a special 
charge requested by the defendant in an 
action under the Federal Employers' Lia- 
bility Act, was properly refused where it 
ignored the plaintiff's evidence tending to 
show that, as conductor, he directed the 
crew not to move the engine which struck 
him until a designated train had passed. 
Southern R. Co. v. Fisher, — Ala. — , 74 
So. 580. 

9. Evidence. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 301-303, and 
No. 3, p. 156. 

(b) Presumptions and Burden of Proof. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 301, and No. 3, p. 157. 

Presumption of Negligence. 

The jury was correctly instructed in an 
action under the Federal Employers' Lia- 
bility Act for injuries caused an employee 
from the derailment on a curve of a train 
which was running 35 miles an hour, that 
the facts showed prima facie evidence of 
negligence when broken rails and rotten 
cross-ties were found after the wreck. 
Manning v. Chicago Great Western R. 
Co., 135 Minn. 229, 160 N. W. 787, certi- 
orari denied 243 U. S. 643, 61 L. ed. — , 
37 Sup. Ct. Rep. 405. 

An instruction, in an action under the 



Federal Employers' Liability Act for the 
death of a brakeman in consequence of the 
derailment of a train as the alleged result 
cf a crack in the arch-bar of a truck, that 
the plaintiff's case was not one resting 
exclusively on the presumption that might 
arise from the mere fact that a train of 
loaded cars was derailed, and that the 
plaintiff did not ask that such assumption 
"exactly be raised" in his favor, but that 
he undertook to furnish certain testimony 
and ask that negligence be inferred there- 
troni, was held not to constitute reversible 
error, when the instructions were consid- 
ered as a whole. Pennsylvania R. Co. v. 
Glas, — C. C. A. — . 239 Fed. 256. 

Burden of Proof. 

The jury was correctly instructed in an 
action based on the Federal Employers' 
Liability Act, that the burden rested on 
the plaintiff to establish by a preponder- 
ance of the evidence that he was injured 
while engaged in interstate commerce in 
the employ of the defendant, and that his 
injury was caused by the negligence of 
the latter. Baltimore & Ohio R. Co. v. 
Branson, 128 Md. 678, 98 Atl. 225, re- 
versed without opinion 242 U. S. 623, 61 
L. ed. — , 37 Sup. Ct. Rep. 244. 

In an action under the Federal Employ- 
ers' Liability Act the jury was correctly 
instructed that the burden was upon the 
plaintiff to establish by a preponderance 
of the evidence that he was injured in 
whole or in part by the negligence of the 
defendant; and that the failure of the 
defendant to furnish the plaintiff with a 
nose guard or respirator for use while he 
was using a paint sprayer was negligence 
from which the plaintiffs health suffered. 
Baltimore & Ohio R. Co. v. Branson, 128 
Md. 678, 98 Atl. 225, reversed without 
opinion 242 U. S. 623, 61 L. ed. — , 37 
Sup. Ct. Rep. 244. 

In an action under the Federal Employ- 
ers' Liability Act for the impairment of 
the health of an employee from the use 
of a paint sprayer or "gun," the jury 
was correctly instructed to the effect that 
in order to recover the plaintiff must 
prove by the greater weight of the evi- 
dence that the defendant negligently 
caused or directed the plaintiff to use in 
such paint gun, without providing him 
with a respirator or nose guard, materials 
that were poisonous or deleterious to the 
health of the operator when expelled from 
the **gun" in the form of a mist or spray; 
and that in using such appliance the plain- 
tiff was employed by the defendant in 
doing some act which had some real or 
substantial relation to interstate com- 
merce. Balimore & Ohio R. Co. v. Bran- 
son, 128 Md. 678, 98 Atl 225, reversed 
without opinion 242 U. S. 623, 61 L. ed. — , 
37 Sup. Ct Rep. 244. 
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In an action which is determinable un- 
der the Federal Employers' Liability Act 
rather than by the state law, there is no 
merit in the objection that the court 
erred in omitting to charge the jury that 
the burden of proof was on the plaintiff, 
before he could establish liability for in- 
juries alleged to have been suffered by 
him while employed by the defendant, to 
show by evidence that the alleged injuries 
resulted in whole or in part from the neg- 
ligence of the defendant carrier, its agents 
or employes; such objection not being 
unreservedly approved by the court which 
made the following certificate in connec- 
tion therewith: "As to this ground, the 
court recalls no oral request to charge. 
The evidence having developed that the 
case was controlled by the federal law, 
counsel for defendant started to cite 
authority to the effect that the presump- 
tion obtaining in a case under the state 
law did not apply. The court thereupon 
announced to counsel that the authority 
need not be read, that the court agreed 
that the presumption law did not apply, 
and that it would not be charged. This 
was in the hearing of the jury." The court 
instructed the jury as follows: "All ma- 
terial allegations which are denied, or 
which the defendant says it can neither 
admit nor deny for lack of sufficient in- 
formation, must be established by proof, 
you will determine who should prevail, and 
your decision will be controlled by the 
preponderance of the evidence." This in- 
struction, in connection with the fact that 
no reference was made to the existence of 
any presumption against the defendant, 
amounted to an instruction to the jury 
that the burden of proof rested upon the 
plaintiff to establish the essential allega- 
tions in his petition by a preponderance of 
evidence before a recovery would be 
authorized. Savannah & Northwestern 
R. Co. V. McCoy, — Ga. App. — , 93 S. E. 
258. 

Shifting Burden of Proof. 

Where the jury was instructed in an 
action under the Federal Employers' Lia- 
bility Act that the fact that a train run- 
ning 35 miles an hour when derailed on 
a curve where broken rails and rotten 
cross-ties were afterwards found, was 
prima facie evidence of negligence on the 
part of the defendant, it was improper to 
further instruct that the burden of dis- 
proving negligence shifted to the latter, 
although the error was harmless when no 
exception was taken, and the jury was fur- 
ther charged that the burden of proof 
rested on the plaintiff throughout the case. 
Manning v. Chicago Great Western R. 
Co., 135 Minn. 229, 160 N. W. 787, certi- 
orari denied 243 U. S. 643, 61 L. ed. — , 
37 Sup. Ct. Rep. 405. 



10. Lookottt and Warning of Danger. 

In General. 

In an action under the Federal Em- 
ployers' Liability Act for injuries sus- 
tained by a switching conductor, an 
instruction requested by the defendant 
was properly refused when to the effect 
that, notwithstanding orders not to move 
a switch engine until a designated train 
had passed, the crew could do so without 
keeping a lookout for the plaintiff or 
giving warning of the approach of the 
engine. Southern R. Co. v. Fisher, — 
Ala. — , 74 So. 580. 

11. Employment in Interstate Commerce. 

See also same section Federal Ry. Digest 
Vol. I, No. 2, p. 304. 

In GeneraL 

The jury was correctly instructed in an 
action under the Federal Employers' Lia- 
bility Act, to the effect that in order for 
the plaintiff to recover for an injury to his 
health from the continuous use of a paint 
sprayer or "gun," he must prove by a 
preponderance of the evidence that at the 
time of his injury he was employed by the 
defendant in performing some work which 
had a real or substantial relation to the 
movement of interstate traffic. Baltimore 
& Ohio R. Co. V. Branson. 128 Md. 678, 98 
Atl. 225, reversed without opinion 242 U. 
S. 623, 61 L. ed. — , 37 Sup. Ct. Rep. 244. 

In an action under the Federal Em- 
ployers' Liability Act for injuries to a 
switchman while moving a string of cars, 
the jury should be instructed that he was 
employed in interstate commerce if among 
such cars there was one loaded with lum- 
ber which had actually started on its 
journey to another state. Bolch v. Chi- 
cago, Milwaukee & St. Paul R. Co., 90 
Wash. 47, 155 Pac. 422, writ of error dis- 
missed 242 U. S. 616, 61 L. ed. — , 37 Sup. 
Ct. Rep. 211. 

The jury was erroneously instructed in 
an action under the Federal Employers' 
Liability Act to the effect that the replac- 
ing of a car loaded with interstate freight 
on a repair track where it was awaiting 
necessary repairs en route, after the re- 
moval of empty cars which had been re- 
paired, was not a movement in interstate 
commerce. Bolch v. Chicagoj Milwaukee 
& St. Paul R. Co., 90 Wash. 47, 155 Pac. 
422, writ of error dismissed 242 U. S. 616, 
61 L. ed.— -, 37 Sup. Ct. Rep. 211. 

14. Movement of Cars With Unnecessary 

Violence. 

See also same section Federal Ry. Digest 
Vol. I, No. 2, p. 306. 
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In General. 

The instructions given in an action 
based on the Federal Employers* Liability 
Act for the death of a fireman who, in 
consequence of the negligence of the en- 
gineer, was thrown by a jerk or lurch 
of the engine from the tender while stand- 
ing on the heaped up coal, reviewed and 
held to be free from error, and not to 
authorize a recovery regardless of whether 
the jerk or lurch was an ordinary move- 
ment of the engine or was caused by the 
negligence of the engineer. Westling v. 
Atchison, Topeka & Santa Fe R. Co., — 
Kan. — , 165 Pac. 669, certiorari denied 
345 U. S. — , 62 L. ed. —, 38 Sup. Ct. 
Rep. 12. 

16. Negligence in GeneraL 

See also same section Federal Ry. Digest 
Vol. I, No. 2, p. 306, No. 3, p. 157, and 
No. 4, pp. 52-53. 

Subseqnent Negligence. 

Notwithstanding that, in an action un- 
der the Federal Employers* Liability Act 
for injuries sustained by a conductor by 
the moving of a switch engine, the jury 
should be instructed that the defendant 
was not liable for the subsequent negli- 
gence of the engineer after he discovered 
the plaintiff*s peril, where it did not ap- 
pear that it was in fact discovered, such 
omission is not reversible error when the 
general instructions remove all apprehen- 
sion that a verdict for the plaintiff could 
be based on such negligence. Southern 
R. Co. V. Fisher, — Ala. — , 74 So. 580. 



18. Proximate Cause. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 308. 

Fever Contributing to Death. 

The jury was correctly instructed in an 
action under the Federal Employers' Lia- 
bility Act for wrongful death, to the effect 
that the plaintiff could recover if typhoid 
fever contributed to cause the death of an 
employee, if the jury found that in con- 
sequence of the negligence of the defend- 
ant the decedent received an injury, which, 
together with such fever, caused his death, 
and that but for such injury death would 
not have occurred. St. Louis, Iron Moun- 
tain & Southern R. Co. v. Steel, — Ark. — , 
197 S. W. 288, S. C. 119 Ark. 349, 178 S. 
W. 320, L. R. A. 1915 F. 1114. 

80. Safe Place. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 310, and No. 3, p. 157. 



Shed Close to Track. 

The question of the negligence of the 
defendant was not disposed of by an in- 
struction, in an action under the Federal 
Employers' Liability Act, to the effect 
that it was negligence to maintain a track 
so close to the wall of a roundhouse as 
to endanger the safety of employees in 
the performance of their duties, where the 
question was left open whether an engine 
wiper was in the performance of his 
duties when caught between the corner 
of the roundhouse and the tender of a 
moving engine he was wiping under ex* 
press orders, and the jury found that the 
decedent was instructed to begin work on 
the engine as soon as it arrived. Forbes 
V. Atchison, Topeka & Santa Fe R. Co., 
-— Kan. — , 168 Pac. 314. 

Low Overhead Bridge. 

The instructions, in an action under the 
Federal Employers' Liability Act for the 
death of a brakeman whom it was alleged 
was struck by one of five overhead 
bridges, the first three of which would 
clear a man standing on the roof of a car, 
held not to be a binding one that it was 
the last of the five bridges which struck 
the decedent. Marland v. Philadelphia & 
Reading R. Co., — C. C A. — , 246 Fed. 
91, S. C. 152 C. C. A. 51, 329 Fed. 1, cer- 
tiorari denied 245 U. S. — , 62 L. ed. — , 
38 Sup. Ct. Rep. 191. 

In an action under the Federal Em* 
ployers' Liability Act for the death of a 
brakeman who was struck by an overhead 
bridge the dangerous condition of which, 
in having a lower middle span than outer 
spans, was concealed by the smoked and 
discolored condition of the bridge, the 
question whether the decedent had suffi- 
cient warning or notice of the danger, 
held properly submitted to the jury by 
the instructions given. Marland v. Phila- 
delphia & Reading R. Co., — C. C. A. — , 
246 Fed. 91, S. C. 152 C. C. A. 51, 239 
Fed. 1, certiorari denied 245 U. S. — , 62 
L. ed. — , 38 Sup. Ct. Rep. 191. 

-Defective Cinder Pit. 

An instruction in an action under the 
Federal Employers* Liability Act for in- 
juries sustained by a brakeman from fall- 
ing into a cinder pit in a railway yard at 
night was held to correctly submit to the 
jury the question of the defendant's neg- 
ligence. Baltimore & Ohio R. Co. v. Whit- 
acre, 124 Md. 411, 92 Atl. 1060, affirmed 
on other grounds 242 U. S. 169, 61 L. 
ed. — , 37 Sup. St. Rep. 33. 

Defective Coupler Permitting Cars to 
Separate. 

An instruction as to safe place was 
properly given in an action under the 
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Federal Employers' Liability Act for in- 1 
juries received by a switchman who was ' 
thrown from a car as the result of the 
combined negligence of his employer in 
furnishing a car having a defective coupler 
and the negligence of coemployees in 
stopping a train with unnecessary violence 
so as to cause two cars to separate as 
the plaintiff was stepping from one to the 
other. Vandalia R. Co. v. Holland, 183 
Ind. 438, 108 N. E. 580, writ of error dis- 
missed 242 U. S. 662, 61 L. ed. — , 37 Sup. 
Ct. Rep. 212. 

Bridges and Trestles. 

In an action under the Federal Employ- 
ers' Liability Act the defendant was not 
harmed by an instruction which made it 
an absolute insurer of the safety of a 
trestle by which an employee was injured 
while crossing it on a hand car, where the 
defendant failed to request an instruction 
stating the correct rule. Emerson v. Port- 
land, Eugene & Eastern R. Co., — Oreg. 
— , 16^ Pac. 946. 

F. Nonsuit. 

Sec generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 312-313. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 312. ^ 

For Assumed Risk. 

When the testimony as to assumption of 
risk is conflicting in an action based on 
the Federal Employers' Liability Act the 
plaintiff cannot be nonsuited. Lorick v. 
Seaboard Air Line R. Co., 102 S. C. 276, 
86 S. E. 675, affirmed 243 U. S. 572, 61 
L. ed.— , 37 Sup. Ct. Rep. 440. 

9. When Negligence Shown or Inferrable. 

See also same section, Federal Ry. Digest, 
Vol. I, No. 2, p. 312. 

In General. 

A nonsuit cannot be granted on the 
motion of the defendant in an. action 
under the Federal Employers' Liability 
Act, where an employee was injured while, 
at the express command of his superior, 
with an inadequate number of helpers^ 
he was repairing a track for a waiting 
interstate train at a time when it was 
impossible to obtain further assistance. 
Cherry v. Atlantic Coast Line R. Co., — 
N. C. — , 93 S. E. 783. 

5. Action on State Law and Emplojrment 
in Interstate Commerce Shown. 

See also same section. Federal Ry. Digest, 
Vol. I, No. 2, p. 313. 



In General. 

A nonsuit will be granted in an action 
for the death of a railway employee based 
on a state law, where it appears that both 
the decedent and the defendant carrier 
were engaged in interstate commerce at 
the time of the homicide. Williams v. 
Western & Atlantic R. Co., — Ga. App. 
— . 93 S. E. 655. 

G. Directing Verdict. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 313-318, No. 3, 
pp. 157-158, and No. 4, p. 54. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 313 and No. 3, p. 157. 

Failure of Proof. 

A peremptory instruction cannot be 
given for the defendant in an action under 
the Federal Employers* Liability Act un- 
less it appears that, after admitting the 
testimony offered and every reasonable 
inference therefrom, no sufficient evidence 
exists to support the cause^ of action al- 
leged. Louisville & Nashville R. Co. v. 
Allen, 174 Ky. 736, 192 S. W. 863. 

Where Evidence Justifies Different Con- 
clusions. 

In an action based on the Federal Em- 
ployers' Liability Act for injuries sus- 
tained by a brakeman while between cars 
disconnecting the air hose, in consequence 
of the shoving ahead of the cars as the 
alleged result of the negligence ^ of the 
engineer in not properly applying the 
brakes, the question of negligence is for 
the jury, and a verdict cannot be directed 
for the defendant, where different con- 
clusions might be drawn from the evidence 
as to whether the failure to properly 
apply the brakes permitted the slack^ to 
run down on to the plaintiff. Carolina, 
Clinchfield & Ohio R. Co. v. Stroup, — 
C. C. A. — , 239 Fed. 75, writ of error dis- 
missed 244 U. S. 649, 61 L. ed. — , 37 Sup. 
Ct. Rep. 743. 

Employment by Independent Contractor. 

A verdict cannot be directed for the 
defendant railway in an action under the 
Federal Employers' Liability Act for in- 
juries sustained by a servant while work- 
ing on a coal dock at which interstate 
engines were coaled, where the evidence 
fails to show that he was employed by an 
independent contractor rather than the 
defendant railway. Guy v. Cincinnati 
Northern R. Co., — Mich. — , 166 N. W. 
667. 
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2.. Nonemployment in Interstate Com- 
merce. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 314, and No. 3, p. 157. 

In General. 

Where the plaintiff, in an action under 
the Federal Employers' Liability Act, fails 
to show that he was injured whiles engaged 
in interstate commerce, his case fails for 
proof, and a peremptory instruction may 
be given for the defendant. Chesapeake & 
Ohio R. Co. V. Shaw, 168 Ky. 537, 182 S. 
W. 653, affirmed without opinion 243 U. 
S. 626, 61 L. ed.— , 37 Sup. Ct. Rep. 400. 

3. When Negligence Shown or Inferrable. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 314. 

In General. 

An action based on the Federal Employ- 
ers' Liability Act cannot be withdrawn 
from the jury when there is any legal 
evidence tending to show that the negli- 
gence of the defendant was the cause of 
the plaintiff's injury. Baltimore & Ohio 
R. Co. V. Whitacre, 124 Md. 411. 92 Atl. 
1060, affirmed on other grounds 242 U. S. 
169, 61 L. ed. — , 37 Sup. Ct. Rep. 33. 

When Presumption of Negligence Under 
State Law. 

A verdict cannot be directed for the de- 
fendant in an action founded on the Fed- 
eral Employers' Liability Act, where a 
prima facie presumption of negligence 
arises under a state statute creating such 
a presumption from injuries caused by the 
running of railway cars. Yazoo &. Mis- 
sissippi Valley R. Co. v. MuUins, — Miss. 
— , 76 So. 147. 

Failure to Remove Old Nails From Tim- 
bers. 

A verdict cannot be directed for the de- 
fendant in an action based on the Federal 
Employers* Liability Act for the death of 
an employee, when the evidence tends to 
show that it was the result of the negli- 
gence of the defendant in failing contrary 
to the usual custom, to remove the nails 
from old timbers before using them a 
second time in bridge work. Griffith v. 
Midland Valley R. Co., — Kati.— , 166 Pac. 
467, certiorari denied 245 U. S. — , 62 L. 
ed. — , 38 Sup. Ct. Rep. 12, writ of error 
dismissed 245 U. S. — , 62 L. ed. — , 38 
Sup. Ct. Rep. 133. 

Breaking Scaffold Rope. 

A peremptory instruction cannot be 
given for the defendant in an action based 
on the Federal Employers' Liability Act 



for injuries sustained by a painter from 
the breaking of a scaffold rope, where 
he denied hearing a warning as to the 
condition of the rope, alleged to have been 
given in his presence. McFarland v. 
Chesapeake & Ohio R. Co., — Ky. — , 
197 S. W. 944. 

Riding Over Defective Track on Negli- 
gently Operated Engine. 

A motion to direct a verdict for the 
defendant was properly denied in an ac- 
tion under the Federal Employers' Lia- 
bility Act for injuries sustained by a 
laborer in consequence of a defective 
track and the negligence of an engineer, 
while the former, at the direction of the 
engineer, was riding on the engine of a 
train provided by the defendant to take 
laborers to their place of work, when, 
because of the overcrowded condition of 
the cars, the plaintiff could not find a 
place therein, and it did not appear that 
any notice was given him by rule of the 
company or otherwise not to ride on the 
engine. Roberts v. Cleveland, Cincinnati, 
Chicago & St. Louis R. Co., 279 111. 493, 
117 N. E. 97, affirming 202 111. App. 480. 

Employment of Mental Incompetent. 

A verdict cannot be directed for the 
defendant, in an action under the Federal 
Employers' Liability Act for injuries sus- 
tained by a trainman who fell from a train 
when suddenly seized with epileptic con- 
vulsions, where the* defendant knew of his 
lack of mental capacity to appreciate the 
risk of his occupation. Young v. South- 
ern R. Co.. — S. C. — , 94 S. E. 302, cer- 
tiorari denied 245 U. S. — , 62 L. ed. — , 
38 Sup. Ct. Rep. 63. 

4. When Negligence Not Shown. 

See also same section. Federal Ry. Digest, 
Vol. I, No. 2, p. 316, No. 3, p. 157, and 
No. 4, p. 54. 

In GeneraL 

A verdict should be directed for the 
defendant in an action under the Federal 
Employers' Liability Act when an em- 
ployee's injuries were not the proximate 
result of the master's negligence. Cincin- 
nati, New Orleans & Texas Pacific R. Co. 
v. Perkins, — Ky. — , 197 S. W. 526. 

5. Failure to Show Survivorship or De- 
pendency. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 316. 

Survival of Cause of Action for Pain and 

Suffering. 
— Instantaneous Death. 

A verdict should be directed for the 
defendant in an action under the Federal 
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Employers' Liability Act for the dece- 
dent's right of action for his pain and 
suffering, where his death was instanta- 
neous. Gilliam v. Sout]^ern R. Co., — S. 
C*. — , 93 S. E. 865. 

6. For Assumed Risk. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 317, and No. 3, p. 158. 

In GeneraL 

A verdict should be directed for the de- 
fendant in an action based on the Federal 
Employers' Liability Act where it appears 
as a matter of law, that an employee as- 
sumed the risk of injury. Thompson v. 
Minneapolis & St. Louis R. Co., 133 Minn. 
203, 158 N. W. 42, affirmed without opinion 
242 U. S. 623, 61 L. ed. — , 37 Sup. Ct. Rep. 
244. 

8. Action on State Law and Emploirment 
in Interstate Commerce Shown. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 317. 

In General. 

The court may direct a verdict for the 
defendant in an action under a state law 
when the uncontradicted evidence shows 
that the plaintiff was engaged in inter- 
state commerce and within the protection 
of the Federal Employers' Liability Act 
at the time he was injured. Louisville & 
Nashville R. Co. v. Meadors, — Ky. — , 
197 S. W. 440. 

H. Argument to Jury. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 318, and No. 3. p. 158. 

(No new decisions.) 

I. Verdict. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 318-321. 

2. Majority Verdict. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 319. 

Constitutionality of Federal Employers' 
Liability Act as affected by permitting 
majority verdict, see supra I, B, 5. 

In General. 

In an action in a state court based on 
the Federal Employers' Liability Act the 
parties are not entitled to a unanimous 
verdict by a jury of twelve men, but a 
verdict may, under the state law, be ren- 
dered by nine or more of the jurors. Chi- 



cago, Rock Island & Pacific R. Co. ▼. 
Hughes, — Okla. — , 166 Pac. 411. 

In an action in a state court under the 
Federal Employers' Liability Act a ver- 
dict may be rendered by a majority of the 
jurors less than the full panel, when per- 
mitted by the law of the forum, without 
violating the Seventh Amendment to the 
Federal Constitution preserving the right 
to trial by jury which relates only to ac- 
tions in Federal Courts. Chesapeake 8c 
Ohio R. Co. V. Shaw, 168 Ky. 537, 183 
S. W. 653, affirmed without opinion 243 
U. S. 626, 61 L. ed. — , 37 Sup. Ct. Rep. 
400. 

The fact that in an action in a state 
court based on the Federal Employers* 
Liability Act, a verdict may, under the 
law of the forum, be rendered by a less 
number of jurors than the whole panel, 
does not render the amendment to sec- 
tion 6 investing Federal and state courts 
with jurisdiction under such statute, ob- 
noxious to the Seventh Amendment to the 
Federal Constitution preserving the right 
"to trial by jury. Chesapeake & Ohio R 
Co. V. Kornhoff, 167 Ky. 356, 180 S. W. 
523, writ of error dismissed 242, U. S. 658,. 
61 L. ed. — , 37 Sup. Ct. Rep. 17. 

J. Interest 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 321. 

(No new decisions.) 

K. Costs. 

See also same section Federal Ry. Digest, 
Vol. I, No. ?, p. 322.. 

(No new decisions.) 

L. Judgment. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 322. 

(No new decisions.) 

M. New Trial. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 322-323, and 
No. 3, p. 158. 

5. Excessiveness of Verdict. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 328. 

In GeneraL 

The verdict will be set aside as excess- 
ive, in an action under the Federal Em- 
ployers* Liability Act, if it appears that 
in assessing damages the jury proceeded 
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on a wrong theory, or violated some rule 
of law governing the case and thereby 
found more than the pecuniary injuries, 
or that the verdict is so excessive as to 
indicate partiality, passion, or prejudice 
in the minds of the jurors. Chafin v. Nor- 
folk & Western R. Co., — W. Va. — , 93 
S. E. 822 

6. Newly Discovered Evidence. 

In General. 

A new trial will not be granted the 
defendant in an action under the Federal 
Employers' Liability Act, on the ground 
of newly discovered evidence consisting 
of an order of the Interstate Commerce 
Commission extending the time for equip- 
ping freight cars with safety devices of 
the standard prescribed by the Commis- 
sion, where such order had been in effect 
four years at the time of the trial. Macon, 
Dublin & Savannah R. Co. v. Robinson, 
— Ga. App.— , 91 S. E. 492. 



XX. APPEAL AND ERROR. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 323-341, No. 3, 
pp. 158-169, and No. 4, p. 54. 

A. To Federal Supreme Court. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 323-330; No. 3, 
p. 158, and No. 4, p. 54. 

Certiorari to state courts, see infra XX, 
A, 2, (e). 

S. Writ of Error. 

See also same section Federal Ry. Digest, 
Vol. I. No. 2, p. 322. 

(d) To Courts of District of Columbia. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 324. 

In General. 

A writ of error lies from the Court of 
Appeals of the District of Columbia to 
the Supreme Court of the United States 
when the construction of the Federal Em- 
ployers* Liability Act is drawn in ques- 
tion. Washington Railway & Electric Co. 
V. Scala, 244 U. S. 630, 61 L. ed.— , «7 
Sup. Ct, Rep. 654, affirming 45 App. D. C. 
484. 

(e) To State Courts. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 224, and No. 3, p. 158. 

Certiorari. 
Under the Act of Congress of Sept. 6, 



1916 (39 St. c. 448) providing for the re- 
view of decisions of state courts of last 
resort by writ of certiorari, taking away 
the right of review on writs of error here- 
tofore obtaining in certain cases, and sub- 
stituting therefor the right to petition the 
Supreme Court of the United States for 
review by writ of certiorari, before an 
action under the Federal Employers* Lia- 
bility Act can be reviewed on such writ 
there must be a final judgment in the state 
court. Bruce v. Tobin, 245 U. S. 18, 62 
L. ed. — , 38 Sup. Ct. Rep. 7, denying cer- 
tiorari to 39 S. Dak. — , 162 N. W. 933. 

The action of a state supreme court set- 
ting aside the action of the trial court re- 
jecting a father's claim to a portion of the 
recovery by an administrator in an action 
under the Federal Employers* Liability 
Act for the death of a son, and ordering 
a new trial to ascertain the amount due 
the father, is not a final judgment which 
is reviewable by the Supreme Court of 
the United States under Act of Congress 
of Sept. 6, 1916 (39 St. c. 448) on writ of 
certiorari. Bruce v. Tobin, 245 U. S. 18. 
62 L. ed. — , 38 Sup. Ct. Rep. 7, denying 
writ of certiorari to 39 S. Dak. — , 162 
N. W. 933. 

Writ of Error. 

Writ of error dismissed on authority of 
Act of Congress of Sept. 6, 1916 (39 'St. 
c. 448), after the denial of an application 
for writ of certiorari to review the de- 
cision of a state court of last resort in 
an action under the Federal Employers' 
Liability Act. Midland Valley R. Co. v. 
Griffith, 245 U. S. — , 62 L. ed. — , 38 Sup. 
Ct. Rep. 133, S. C. -— Kan. — , 166 Pac. 
467, certiorari denied 245 U. S. — , 62 L. 
ed. — , 38 Sup. Ct. Rep. 12. 

When Federal Question Involved. 

Whether the Federal Employers' Liabil- 
ity Act controls a cause of action is a Fed- 
eral question. Mayers v. Union R. R. Co., 
256 Pa. 474, 100 Atl. 967, certiorari denied 
243 U. S. 656, 61 L. ed.— , 37 Sup. Ct. 
Rep. 482. 

Unless some right, privilege or immuni- 
ty under the Federal Employers' Liabil- 
ity Act is duly and especially claimed in 
a state court the Supreme Court of the 
United States does not on writ of error 
have jurisdiction under section 237 of the 
Judicial Code, 36 Stats L. 11*56, c. 231. 
Comp. Stats. U. S. 1916 section 1214. 
Missouri Pacific R. Co. v. Taber, 244 U. 
S. 200, 61 L. ed.— , 37 Sup. Ct. Rep. 522, 
affirming — Mo. — , 186 S. W. 688. 

The Supreme Court of the United States 
cannot review on writ of error the deci- 
sion of a state court in an action under 
a state statute for the death of a railway 
employee when the answer of the defend- 
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ant does not set up or rely on the Fed- 
eral Employers' Liability Act, and the at« 
tention of the trial court was not called 
to the latter act, and, although urged to 
hold that the liability of the defendant de- 
pended upon it the supreme court of the 
state declitied to pass upon the question 
because it was not presented to the trial 
court. Missouri Pacific R. Co. v. Taber, 
244 U. S. 200, 61 L. ed.— , 37 Sup. Ct. 
Rep. 522, affirming —Mo.—, 186 S. W. 
688. 

4. What Reviewable. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2. pp. 326-329, No. 3, 
p. 158, and No. 4, p. 54. 

(a) In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 236, and No. 4, p. 64. 

Unanimous Holdings of State Courts. 

An unanimous holding by a state court 
of last resort that a motion to direct a 
verdict for the defendant was properly 
denied in an action under the Federal 
Employers' Liability Act, will not be dis- 
turbed by the Federal Supreme Court on 
writ of error when clear and palpable er- 
ror does not appear. Seaboard Air Line 
R. Co. V. Lorick, 243 U. S. 672, 61 L. ed. — , 
37 Sup. Ct. Rep. 440, affirming — S. C. — , 
S. C. first appeal 102 S. C. 276, 86 S. E. 
675. 

A finding by two state courts that there 
was negligence sufficient to render the 
defendant liable under the Federal Em- 
ployers' Liability Act will not be disturbed 
by the Supreme Court of the United 
States in an action for personal injuries 
where, while carrying blocks for jacking 
up and replacing a car on the rails in or- 
der to clear an interstate line, an em- 
ployee was injured by falling over a large 
clinker and an old cross-tie which lay on 
the roadbed and which were overgrown 
with grass and weeds. Southern R. Co. v. 
Puckett, 244 U. S. 571, 61 L. ed. — , 37 
Sup. Ct. Rep. 703, affirming 16 Ga. App. 
551, 85 S. E. 809. 

The Supreme Court of the United States 
on writ of error to a state court in an ac- 
tion founded on the Federal Employers' 
Liability Act, will not consider whether at 
the time of his injury an employee was 
engaged in interstate commerce, whether 
he assumed the risk of injury, whether 
he was a mere volunteer when the acci- 
dent occurred, or whether the defendant 
was guilty of negligence, where there was 
adequate evidence to justify the submis- 
sion of these matters to the jury, and 
the appellate court is unable to say that 



the charge contained material error, two 
state courts having sustained the judg- 
ment, and there being no special circum- 
stances demanding comment. New York 
Central & Hudson River R, Co. v. Ton- 
sellito, 244 U. S. 360, 61 L. ed.— , 37 Sup. 
Ct. Rep. 620, affirming 87 N. J. L. 651, 
94 Atl. 804. 

B. To Federal Circuit Court of Appeals. 

See generally same section Federal Ry. 
Digest, Vol. I, No^ 2, p. 330. 

3. Errors Noticed Without Exceptions or 

Assignment. 

See also same section Federal Ry. Digest, 
. Vol. I, No. 2, p. 330. 

In General. 

The allowance of damages for the loss 
of the companionship of a husband in an 
action for the benefit of a widow under 
the Federal Employers' Liability Act for 
wrongful death, is plain error which will, 
under Rule 11 of the 3d. circuit, be no- 
ticed by the Circuit Court of Appeals in 
the absence of assignment of error or a 
valid exception. Philadelphia & Reading 
R. Co. V. Marland. — C. C. A. — , 239 
Fed. 1. 

C. Practice in General. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 331-335, and 
No. 3, p. 169. 

1. Preservation of Questions for Review. 

(a) In General. 

Points Not Briefed. 

The point raised in the defendant's orig- 
inal demur in an action under the Federal 
Employers' Liability Act, that the plaintiff, 
under the allegations of his petition, was 
not engaged in interstate commerce at the 
time he was injured, when not referred 
to in the defendant's brief in the appellate 
court, will be considered abandoned. 
Atlantic Coast Line R. Co. v. Ken- 
nedy, — Ga. — , 92 S. E. 973. 

3. Questions Not Raised Below. 

See also same section Federal Ry. Digest, 
\'ol. I, No, 2, p. 333, and No. 3. p. 159. 

Review in Federal Supreme Court of ques- 
tions not raised below, see supra XX, 
A, 4. (g). 

In General. 

Whether the plaintiff has a common law 
right of action under the state law will 
not be determined by an appellate court 
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where the only question 
whether an employee was 
interstate commerce at the 
death so as to create a right 
der the Federal Employers' 
Chesapeake & Ohio R. Co. 
— Ky.— , 192 S. W. 817, S 
1, 189 S. W. 1135. . 



presented is 

engaged in 

time of his 

of action un- 

Liability Act. 

V. Harmon, 

C. 173 Ky. 



D. Reremible Eiror. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 335-340, No. 2, 
pp. 159-160, and No. 4, p. 54. 

S. Submitaion Under State or Federal 

Law. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 336. 

When Favorable to Defendant. 

The defendant was not prejudiced by 
the submission of an action for wrongful 
death to the jury under a state law re- 
lating to contributory negligence which 
made such defense a complete bar to the 
action, rather than under the rule estab- 
lished by the Federal Employers' Liabil- 
ity Act, where the jury found such issue 
in favor of the plaintiff. Grand Trunk 
W. R. Co. V. Thrift Trust Co., — Ind. 
App. — , 115 N. E. 685, S. C. on rehearing 
— Ind. — , 116 N. E. 756. 

The defendant in an action for injuries 
to an employer, was not prejudiced by 
its submission under a state law rather 
than under the Federal Employers* Lia- 
bility Act, where the only error alleged 
was the failure to permit the jury to ap- 
portion the damages for contributory 
negligence, and apparently the result 
would not have been ahered had the Fed- 
eral Act been applied. Atchison, Topeka 
& Santa Fe R. Co. v. Tack, — Tex. Civ. 
App. — , 130 S. W. 596, writ of error dis- 
missed 226 U. S. 615, 57 L. ed. 383, 33 Sup. 
Ct. Rep. 111. 

4. Instructions. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 337, and No. 3, p. 160. 

Correctness of instructions in general, see 
supra XIX, E. 

5. Verdict and Findings. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 337. 

Weight of Testimony and Credibility of 
Witnesses. 

A finding for the plaintiff in an action 
under the Federal Employers' Liability 
Act for injuries sustained by stumbling 
over a jack block which was alleged to 



have been negligently left between the 
tracks in a railway yard, will not be dis- 
turbed on appeal, although the testimony 
of the defendant that there was no such 
obstruction predominates, and the repu- 
tation for truth and veracity of the plain- 
tiffs witnesses was shown to be bad, since 
the credibility of the witnesses and the 
weight of their testimony was for the 
jury. Illinois Central R. Co. v. Skinner, 

— Ky. — , 197 S. .W 552. 

6. Amount of Verdict. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 339. 

Presumption of Reduction for Contribu- 
tory Negligence. 

When an action under the Federal Em- 
ployers' Liability Act was tried on the 
theory that an employee was guilty of 
contributory negligence it will be pre- 
sumed on appeal that if such negligence 
was found by the jury, a proper deduction 
was made therefor. Godby v. Wilson, 
203 111. App. 612. 

7. Harmless Error. 

Questions Not Requested to Be Submitted 
to Jury. 

A judgment for the plaintiff will not 
be disturbed in an action under the Fed- 
eral Employers' Liability Act because of 
assumed risk, when the appellant did not 
request the submission of such question 
to the jury, and there was evidence suf- 
ficient to sustain the verdict since, under 
Vernons' Sayles' Tex. Statutes, Art. 1985, 
on appeal issues not subihitted or re- 
quested will be deemed to be as found, 
so as to support the judgment, if there 
is sufficient evidence to sustain the find- 
ing. Kansas City, M. & O. R. Co. v. Finke, 

— Tex. Civ. App. —, 190 S. W. 1143, cer- 
tiorari denied 245 U. S. — , 62 L. ed. — , 
38 Sup. Ct. Rep. 13. 

E. Remitture. 

See same section Federal Ry. Digest, Vol. 
I, No. 2, p. 340. 

(No new decisions.) 

P. Affirmance, Reversal and Remand. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 340. 

4. Remand for New Trial. 

On Question of Damages Only. 

In an action under the Federal Employers' 
Liability Act for personal injuries, where 
the defendant demurs to the evidence, 
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and there is no error in the trial in so 
far as it determines the liability of the 
defendant, but there is error in ascertain- 
ing the amount of damages to which the 
plaintiff is entitled, the two issues are 
distinct and separable, and a new trial may 



be granted, merely to ascertain the proper 
amount of damages, and, when so ascer- 
tained, judgment thereon for the plaintiff 
may be entered. Chafin v. Norfolk & 
Western R. Co., — W. Va. — , 93 S. E. 
822. 
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In General. 

The Act of Congress of August 29, 
1916 (39 St. 649, 4 Comp. St. section 
1974a), empowering the President of the 
United States to take over the possession 
and control of the railway systems of the 
country as a war measure, must, in order 
to serve the great purpose which it was 
intended to accomplish, be construed to 
carry the implied right, when control and 
possession of the transportation systems 
is taken, to have them utilized and 
operated in the most efficient manner. 
Muir V. Louisville & Nashville R. Co., 247 
Fed. — . (Decided March 2, 1918, by 
Evans, J., at Louisville, Ky.) 

Proclamation of President. 

The President of the United States had 
implied authority under the Act of Con- 
gress of August 29, 1916 (39 St. 649, 4 
Comp. St. sec. 1974q), to issue his procla- 
mation of December 26, 1917, taking pos- 
session and control of the railway systems 
of the country. Muir v. Louisville & 
Nashville R. Co., 247 Fed. — . (Decided 
by Evans, J., March 2, 1918, at Louisville, 
Ky.) 

Power to Appoint Director General of 
Railways. 

The Act of Congress of August 29, 
1916 (39 St. 649, 4 Comp. St. section 
1974a). authorizing the President of the 
United States, through the Secretary of 
War, to take possession of the railway 
systems of this country as a war measure, 
does not empower the President of the 
United States to appoint the Secretary of 
the Treasury Director General of rail- 
roads to take possession thereof and man- 
age the same. Muir v. Louisville & Nash- 
ville R. Co., 247 Fed. —. (Decided March 
2, 1918, by Evans, J., at Louisville, Ky.) 

Actions Against Railways Controlled by 
Government. 

The Act of Congress of August 29, 
1916 (39 St. 649, 4 Comp. St. section 
1974a), did not empower the President of 
the United States, by his proclamation of 
December 26, 1917, taking possession and 
control of the railway systems of the 
country, to provide in such proclamation 
that "suits may be brought by and against 
said carriers and judgments rendered as 
hitherto until and except so far as said 
director [of railroads] may, by general 
or special orders, otherwise determine." 

♦For text of Act of Congress pertaining 
to government operation of railways, see 
appendix. 



Muir V. Louisville & Nashville R. Co., 247 
Fed. — . (Decided March 2, 1918, by 
Evans, J., at Louisville, Ky.) 

The property of the United States is 
not seized or impounded by bringing an 
action to recover for personal injuries 
caused by a railway company which is con- 
trolled and operated by the government 
of the United States under and by virtue 
of the Act of Congress of August 29, 

1916, and the proclamation of the Presi- 
dent of the United States of December 26, 

1917, taking possession of the railway sys- 
tems of the country. Muir v. Louisville 
& Nashville R. Co., 247 Fed. — . (Decided 
March 2, 1918, by Evans, J., at Louisville, 
Ky.) 

The taking possession and control of 
the railway systems of the country by the 
government of the United States under 
the Act of Congress of August 29, 1916 
(39 St. 649, 4 Comp. St. section 1974a), 
and the proclamation of the President of 
the United States of December 26, 1917, 
does not prevent the maintenance of suits 
against a railway company for personal 
injuries. Muir v. Louisville & Nashville 
R. Co., 247 Fed. — . (Decided March 2, 

1918, by Evans, J., at Louisville, Ky.) 

Removal of Actions from State Courts. 

The fact that the government of the 
United States has taken control of the 
railway systems of the country under the 
Act of Congress of August 29, 1916 (39 
St. 649, 4 Comp. St. section 1974a), and 
the proclamation of the President of the 
United States of December 26, 1917, does 
not make an action against a railway for 
personal injuries a suit arising under the 
Constitution or laws of the United States 
so as to permit it to be removed from a 
state to a Federal court on that ground. 
Muir V. Louisville & Nashville R. Co., 247 
Fed. — . (Decided March 2, 1918, by 
Evans, J:, at Louisville, Ky.) 

A cause of action against a railway 
company for personal injuries due to its 
negligence does not arise under the Act 
of Congress of August 29, 1916 (39 St. 
64^, 4 Comp. St. section 1974a), empower- 
ing the President of the United States to 
take possession and control of the railway 
systems of the country as a war measure, 
nor under the proclamation of the Presi- 
dent of December 26, 1917, doing so, so as 
to permit the railway company to re- 
move the suit from a state to a Federal 
court on the ground that the cause of 
action arose under the laws of the United 
States. Muir v. Louisville & Nashville R. 
Co., 247 Fed. — . (Decided March 2, 1918, 
by Evans, J., at Louisville, Ky.) 
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HOURS OF LABOR ACT* 



FEDERAL 



L Validity and Construction. 

A. Validity. 

(No new decisions.) 

B. Construction. 

1. In General. 

2. Duty Imposed by Act. 

(No new decisions.) 

C. Effect on State Laws. 

(No new decisions.) 

II. What Carriers Within Act. 

A. In General. 

(No new decisions.) 

B. Receivers. 

(No new decisions.) 

C. Terminal Companies. 

III. What Employees Within Act. 

A. In General. 

(No new decisions.) 

B. Employees of Interstate Carriers. 

(No new decisions.) 

C. Employees of Intrastate Carriers. 

(No new decisions.) 

D. Telegraph and Telephone Oper- 
ators. 

1. In General. 

(No new decisions.) 

2. Dispatchers and Copy Op- 

erators. 

(No new decisions.) 

3. Employees of Intrastate 
Carriers. 

(No new decisions.) 

4. Operators at Day and 

Night Offices. 

E. Towermen and Switch Tenders. 

F. Trainmen Receiving Orders by 
Telephone. 

(No new decisions.) 

G. Deadheading Employees. 

(No new decisions.) 

IV. Computing Period of Employment. 

A. In General. 

(No new decisions.) 

B. When Duties Begin. 

C. Temporary Release from Duty. 

V. Violation of Act. 

A. What Constitutes. 

1. In General 

(No new decisions.) 

2. Telegraph and Telephone 
Operators Working Over- 
time. 

3. Failure to Allow Necessary 
Period for Rest. 

(No new decisions.) 



♦For text of Act see No. 2, Vol. I, Federal 
Ry. Digest, p. 396. 



4. Starting Train With No- 
tice That Run Cannot Be 
Completed in 16 Hours. 

(No new decisions.) 

5. Fireman Watching Engine 
at End of Run. 

(No new decisions.) 

6. Inability to Provide Relief. 

(No new decisions.) 
B. Knowledge or Consent of Car- 
rier to Overtime Work. 
' '. Taking Delayed Train to End of 

Run. 
D. Exceptions and Excuses. 

1. In General 

(No new decisions.) 

2. care and Diligence to Pre- 

vent Violation. 

3. Act of God, Casualty and 

Unforseen Causes. 

4. Emergencies and Unavoid- 

able Accidents. 

5. Defective Appliances and 

Equipments. 

(No new decisions.) 

6. Delayed Trains. 

7. Wrecks. 

8. Illness or Death. 

(No new decisions.) 

9. Unavoidable Absence of 

Employees. 

(No new decisions.) 
10. Discharge of Employees. 
(No new decisions.) 

VI. Reports of Violations. 

(No new decisions.) 

VII. Actions for Violations. 

A. Civil. 

1. Personal Injuries. 

(No new decisions.) 

2. Delay in Transportation. 

(No new decisions.) 

B. Recovery of Penalties. 

1. Nature of Action. 

(No new decisions.) 

2. Pleading. 

(No new decisions.) 

3. Evidence. 

4. Instructions. 

5. Questions of Law and Fact 

(No new decisions.) 

6. Verdict, Judgment and 
Costs. 

7. New Trial. 

VIII. Appeal and Ersos. 



WHAT EMPLOYEES WITHIN ACT 
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I. VALIDITY AND CONSTRUCTION. 

See generally same section Federal Ry. 
Digest. Vol. I, No. 2, p. 342, No. 3, p. 
161, and No. 4 pp. 55-56. 

A. Validity. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 342, No. 3, p. 161, and 
No. 4, p. 55. 

(No new decisions.) 

B. Construction. 

• « «- ... 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 342, and No. 4, 
p. 55. 

1. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 342, and No. 4, p. 55. 

Liberal or Strict Construction. 

The Hours of Labor Act is remedial 
legislation which is in the public interest 
and should be so construed in the light of 
its humane purpose. Atchison, Topeka & 
Santa Fe R. Co. v. United States. 244 U. 
S..336. 61 L. ed.— , 37 Sup. Ct. Rep. 635, 
affirming 136 C. C. A. 354. 220 Fed. 748. 

Although the Hours of Labor Act is 
manifestly in the interests of humanity and 
should be liberally construed, its provi- 
sions should not, because of the penal- 
ties imposed for its violation, be extended 
beyond their plain meaning. United States 
V. Pennsylvania R. Co., 239 Fed. 761. 

Following Rulings of Interstate Commerce 
Commission. 

A ruling of the Interstate Commerce 
Commission construing the provisions of 
the Hours of Service Act is entitled to 
great weight by the courts. United States 
V. Pennsylvania R. Co., 239 Fed. 761. 

C. E£Fect on State Laws. 

See also same section Federal Ry. Digest. 
Vol. I, No. 2. p. 342, and No. 4, p. 56. 

(No new decisions.) 



II. WHAT CARRIERS WITHIN ACT. 

A. In General. 

(No new decisions.) 

B. Receivers. 

See also same section Federal Ry. Digest. 
Vol. I, No. 4. p. 56. 

(No new decisions.) 



C. Terminal Companies. 

In GeneraL 

A terminal company which with its own 
engines and crews handles cars under con- 
tract for several interstate railway com- 
panies without dealing with the public, is 
not a common carrier within the meaning 
of the Hours of Labor Act. Brooklyn 
E. D. Terminal v. United States. — C. 
C. A.—, 239 Fed. 287. 

A terminal company which, under con- 
tract, handles with its own engines and 
crews, cars for several interstate railway 
companies without dealing with the public 
generally, although it is the agent of such 
carriers, is not answerable as such for a 
violation by it of the Hours of Service 
Act. since such a company is not within 
the purview of such law. Brooklyn £. D. 
Terminal v. United States. — C. C. A. 
— , 239 Fed. 287. 



III. WHAT EMPLOYEES WITHIN 

ACT. 

See generally same section Federal Ry. 
Digest. Vol. I. No. 2. p. 343. and No. 4, 
pp. 56-59. 

A. In General. 

See also same section Federal Ry. Digest. 
Vol. I. No. 2. p. 343, and No. 4, p. 56. 

(No new decisions.) 

B. Employees of Interstate Carriers. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 343. 

(No new decisions.) 

. C. Employees of Intrastate Carriers. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 343. 

(No new decisions.) 

D. Telegraph and Telephone Operators. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 4, pp. 57-58. 

4. Operators at Day and Night Offices. 

See also same section Federal Ry. Digest. 
Vol. I, No. 4. p. 59. 

What Offices Are Open Day and Night 
—When More Than One Office at Same 
Place. 

Where an interlocking tower was located 
but a short distance from a railway sta- 
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tion and an operator worked in the sta- 
tion from 7 a. m. to 7 p. m. and then 
transferred his train register and order 
book to the tower where train orders were 
handled until 7 a. m. but one office was 
maintained, within the meaning of the 
Hours of Labor Act, which was open con- 
tinuously night and day with respect to 
the hours of employment of telegraph op- 
erators. Illinois C. R. Co. v. United 
States, — C. C. A. — , 241 Fed. 667, affirm- 
ing 234 Fed. 433. 

E. Towermen and Switch Tenders. 

See also same section Federal Ry. Digest, 
Vol, I, No. 4, p. 59. 

Switch Tenders. 

» 

Switch tenders in a railway yard which 
is operated continuously day and night, 
are within the provisions of the Hours of 
Labor Act limiting to 9 hours the labor of 
employees who by the use of the telegraph 
or telephone dispatch, report, transmit, re- 
ceive, or deliver orders pertaining to or 
affecting train movements, where it was 
the constant duties of such employees 
under orders received by telephone from 
the yardmaster, to set switches for and to 
verbally and by signals transmit orders to 
the engineers and crews for the movement 
of interstate trains in and through the 
yard. Chicago & Alton R. Co. v. United 
States, — C. C. A. — , 244 Fed. 945. 

F. Trainmen Receiving Orders by Tele- 
phone. 

See also same section Federal Ry. Digest. 
Vol. I, No. 4, p. 59. 

(No new decisions.) 

G. Deadheading Employees. 

See also section C, Federal Ry. Digest, 
Vol. I, No. 2, p. 343. 

(No new decisions.) 



IV. COMPUTING PERIOD OF 
EMPLOYMENT 

See generally same section Federal Ry. 
Digest, Vol. I, No. 4, pp. 59-61. 

A. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 69. 

(No new decisions.) 

B. When Duties Begin. 

See also Federal Ry. Digest, Vol. I, No. 
2, p. 342, and No. 4, p. 60. 



In General. 

The 24 hour period during which the 
labor of employes is limited by the Hours 
of Labor Act, commence when each indi- 
vidual employee enters upon the duties of 
his 24 hour period. United States v. Mis- 
souri Pacific R. Co., — C. C. A. — , 244 
Fed. 38, affirming 235 Fed. 944. 

C. Temporary Release From Duty. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 60. 

In General. 

The absolute release of a train crew 
from duty for 2 hours during a run occu- 
pying more than 17 hours, does not break 
the continuity of their service so as to 
avoid a violation of the Hours of Labor 
Act, when the period of release does not 
give such employees such an opportunity 
for rest as the law requires. Minneapolis 
& St. Louis R. Co. V. United States, — 
C. C. A. — , 245 Fed. 60, affirming 236 Fed. 
414, certiorari denied 245 U. S. — , 62 L. 
ed. — , 38 Sup. Ct. Rep. 64. 

The continuity of service of trainmen 
is not broken so as to avoid a violation of 
the Hours of Service Act, by their release 
from duty en route for periods of an hour 
to an hour and a half, where such re- 
leases are not absolute but are subject 
to change, and such employees are re- 
quired to hold themselves in readiness and 
to be within reach in case their services 
are needed within the period of release. 
United States v. Southern Pac. Co., — 
C. C. A. — , 245 Fed. 722. 



V. VIOLATION OF ACT. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 4, pp. 61-70. 

A. What Constitutes. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 61. 

8. Telegraph and Telephone Operators 
Working Overtime. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 61. 

In General. 

Telegraph operators and other em- 
ployees charged with similar duties are 
within the proviso of section 3 of the 
Hours of Labor Act with respect to ex- 
cess services caused by casualty, unavoid- 
able accident, or the act of God. Balti- 
more & Ohio R. Co. V. United States, — 
C. C A.—, 243 Fed. 153. 
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The proviso of section 3 of the Hours 
of Labor Act that the provisions of such 
act shall not apply in any case of casualty 
or unavoidable accident or the act of God, 
applies to telegraph operators and train 
dispatchers. United States v. Delano, 246 
Fed. 107. 

Where a telegraph operator at a day and 
night office went on duty at 7 a. m. and 
worked until 1:30 p. m. when he was defi- 
nitely excused until 3 p. m. after which 
he remained on duty until 5:10 p. m. after 
which he was off duty until 7 o'clock the 
following morning when he returned to 
duty and remained until 4 p. m., he was 
not on duty for more than 9 hoars in the 
24 hour period beginning at 3 p. m. of the 
previous afternoon, since his period of 
employment must be computed from 7 a. 
m. when he went on duty each day. United 
States V. Missouri Pacific R. Co., — C. C. 

A. — , 244 Fed. 38. affirming 235 Fed. 944. 

Traniferring Work at Night to Neigh- 
boring Office. 

There is a violation of the Hours of 
Labor Act where an interstate railway 
keeps an operator on duty at a station 
handling train orders from 7 a. m. to 7 
p. m. and then transfers the work to an 
interlocker tower a short distance away, 
where it is handled from 7 p. m. to 7 
a. m. United States v. Illinois C. R. Co., 
234 Fed. 433, affirmed — C. C. A.—, 241 
Fed. 667. 

Operator Performing Other Duties. 

Telegraph operators are not exempt 
from the provisions of the Hours of Labor 
Act when kept on duty overtime although 
they do not perform duties as operators 
during the period of excess service. Atchi- 
son, Topeka & Santa Fe R. Co. v. United 
States, — C. C. A. — , 243 Fed. 114. 

The Hours of Labor Act is violated 
when a telegraph operator is required to 
remain on duty in excess of the time per- 
mitted by the act in order to handle mail 
for a belated train, although he did not 
perform any duties as operator during the 
overtime, where, several hours before the 
expiration of his lawful period of employ- 
ment, the carrier became aware that such 
train would be late and did not attempt 
to call a helper who was available to look 
after the mail. Atchison, Topeka & Santa 
Fe R. Co. V. United States, — C. C. A. — , 
243 Fed. 114. 

B. Knowledge or Consent of Carrier to 

Overtime Work. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 63. 

Employee Working Overtime in Violation 
of Rules and Orders. 

A carrier is answerable for the violation 



of the Hours of Labor Act where an en- 
gineer and fireman carelessly, of their 
own volition and contrary to the rules of 
the carrier, failed to deliver promptly 
their engine at the roundhouse at the end 
of their run and in consequence were on 
duty in excess of 16 hours. Minneapolis, 
St. Paul & Sault Ste Marie R. Co. v. 
United States, — C. C. A. — , 240 Fed. 315. 

C. Taking Delayed Train to End of Run. 

See also same section Federal Ry. Digest, 
Vol. I. No. 4, p. 63. 

In GeneraL 

A carrier is not entitled, as a matter of 
right, to keep a train crew in service be- 
yond sixteen hours until the end of their 
run is reached. Baltimore & Ohio R. Co. 
r. United States,— C. C. A. — , 242 Fed. 1. 

Where a train crew was delayed by the 
unavoidable breaking of an axle and the 
crew was thereafter kept on duty for more 
than 16 hours until they arrived at the 
end of their run, the Hours of Labor Act 
was violated when, before the train ar- 
rived at an intermediate division point 
at which the train crew might have been 
relieved from duty, the carrier became 
-iware that the crew could not complete 
their run within 16 hours. Atchison, To- 
peka & Santa Fe R. Co. v. United States, 
244 U. S. 336, 61 L. ed., — 37 Sup. Ct. 
Rep. 635, affirming 136 C. C. A. 354, 220 
Fed. 748. 

Where a train crew was kept on duty 
beyond 16 hours in consequence of the 
unavoidable derailment of another train, 
the Hours of Labor Act did not require 
the carrier to relieve the crew short of 
the end of their run. United States v. 
Missouri, Oklahoma & Gulf R. Co., 241 
Fed. 302. 

Where a train crew was, by reason of 
the wreck of another train which came 
within the proviso of the Hours of Labor 
Act, detained so that their trip could not 
be completed within 16 hours, the carrier 
is not bound to relieve them, but they 
may continue to their terminal without 
violating the act. United States v. Penn- 
sylvania R. Co., 239 Fed. 761. 

D. Exceptions and Ezcoses. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 4, pp. 64-68. 

S. Care and Diligence to Prevent 

Violation. 

See also same section Federal Ry. Digest, 
No. 4, p. 64. 

In General. 

The provisions of section 3 of the 
Hours of Labor Act that such act shall 
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not apply in any case of casualty or un- 
avoidable accident, or the act of God; 
nor where the delay is the result of a 
cause not known to the carrier or its offi- 
cers in charge of such employees at the 
time they left a terminal, and which could 
not have been foreseen, does not relieve a 
carrier from the exercise of diligence to com- 
ply with the general requirements of the 
act, but only relieves it from accidents 
arising from unknown causes which neces- 
sarity entail overtime employment and 
service, and thereafter it is still the duty 
of the carrier to' do all that is reasonably 
within its power to limit the hours of 
service in accordance with the require- 
ments of the law. Atchison, Topeka & 
Santa Fe R. Co. v. United States, 244 
U. S. 336, 61 L. ed.— , 37 Sup. Ct Rep. 
635, affirming 136 C. C. A. 354, 220 Fed. 
748. 

During the early portion of the run a 
railway company is not required to ex- 
ercise a high degree of diligence to pre- 
vent excess service of the crew of a train 
^hich required but eight hours to com- 
plete its trip, where there was a delay of 
three hours during sUch period, and later, 
by reason of an unavoidable cause, the 
crew was kept on duty in excess of six- 
teen hours. Baltimore & Ohio R. Co. v. 
United States, — C. C. A. — , 242 Fed. 1. 

3. Act of God, Casualty and Unforeseen 

Causes. 

See also same section Federal Ry. Digest, 
No. 4, p. 64. 

Act of God. 

The term "Act of God" as used in the 
proviso of the Hours of Labor Act, means 
an accident which could not have been 
prevented by human agency, but which 
proceeds from physical causes alone. 
United States v. Pennsylvania R. Co., 239 
Fed. 761. 

Casualty. 

The term "casualty" as used in the 
provision of the Hours of Service Act, 
means a fortuitous happening caused by 
some human agency which a carrier could 
not control. United States v. Pennsyl- 
vania R. Co., 239 Fed. 761. 

What Employees Within Proviso. 
«i Telegraph Operators. 

Telegraph operators and others having 
similar duties who are within the proviso 
of section 2 of the Hours of Labor Act, 
do not constitute a class by themselves so 
that the burdens and exemptions thereof 
are limited by such proviso, but they are 
also within the scope of the proviso of 
section 3 which excuses excess services 
caused by casualty, unavoidable accident. 



or the act of God. Baltimore & Ohio R. 
Co. V. United States, — C C A.—, S4S 
Fed. 153. 

Unforeseen Causes. 

That part of the proviso of the Hours 
of Service Act relieving carriers from 
liability for keeping employees on duty 
for more than 16 hours in consequence of 
a delay which is the result of a cause not 
known to and which could not have been 
known by the carrier at the time a train 
left a terminal, does not embrace the other 
excepted causes. United States v. Penn- 
sylvania R. Co., 239 Fed. 761. 

In order to invoke the exception of 
section 3 of the Hours of Labor Act when 
employees are kept on duty for more than 
16 hours as the result of causes which 
were not known to the employer or its 
officers or agents in charge of such em- 
ployees at the time they left a terminal 
and which could not have been foreseen, 
the carrier must show in addition thereto 
that it exercised a high degree of diligence 
to overcome the effect of the cause of the 
overtime. Indiana Harbor Belt R. Co. v. 
United States, — C. C. A. — , 244 Fed. 943. 

4. Emergencies and Unavoidable Ac- 
cidents. 

See also same section Federal Ry. Digest, 
No. 4, p. 65. 

Emergencies. 

The proviso of section 2 of the Hours 
of Labor Act relative to keeping telegraph 
operators on duty beyond the prescribed 
period in case of emergencies, does not 
permit an operator at a day and night 
office to remain on duty for more than 
13 consecutive hours. United States v. 
Delano, 246 Fed. 107. 

The fact that the train dispatcher was 
misinformed as to the time ot the arrival 
of a special train load of silk does not 
create an emergency within the meaning 
of the Hours of Labor Act, which will 
justify the keeping of a telegraph oper- 
ator on duty overtime in order to handle 
orders pertaining to the movement of such 
train. United States v. Missouri Pacific 
R. Co., — C. C. A. — , 244 Fed. 38, affirm- 
ing 235 Fed. 944. 

An emergency justifying the keeping of 
a telegraph operator on duty at a station 
in excess of the period prescribed by the 
Hours of Labor Act, is not shown by the 
fact that it was due to the oversight of the 
train dispatcher in neglecting to give 
orders for a freight train to pick up car of 
live stock at such station, and the oper- 
ator, in order to save the shipper and the 
company loss and damage, was kept on 
duty until the belated arrival of the next 
train which could move the stock. United 
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States V. Missouri Pacific R. Co., — C. C. 
A. — , 244 Fed. 38, affirming 835 Fed. 044. 

Unavoidable Accidents. 
— ^In General 

The term "unavoidable accident" as 
used in the proviso of the Hours of Serv- 
ice Act, means a fortuitous happening 
caused by some human agency over which 
a carrier has some control, yet which could 
not have been prevented by the exercise 
of due care. United States v. Pennsyl- 
vania R. Co., 239 Fed. 761. 

A railway company cannot, as a matter 
of right, add to the 16 hours working time 
of a train crew overtime which is attribut- 
able to an unavoidable accident. Balti- 
more & Ohio R. Co. V. United States, — 
C. C. A. — , 242 Fed. 1. 

A carrier is not subject to a penalty for 
keeping a train crew on duty beyond 16 
hours when the overtime is the proximate 
result of an unavoidable accident ; but they 
may be kept on duty only for so long as 
such accident continues to be the moving 
cause of the overtime, since the carrier 
must exercise a high degree of diligence 
to minimize the excess service. Baltimore 
& Ohio R. Co. V. United States, — C. C. 
A. — , 242 Fed. 1. 

When a train crew is kept on duty be- 
yond 16 hours in consequence of an un- 
foreseen cause and an unavoidable acci- 
dent the carrier is entitled to add to the 
permissible 16 hours of service the pe- 
riod of the delay resulting from such 
causes, and no more or less, if the jury 
find that from the beginning of the train 
trip, and before it was apparent to the 
train dispatcher that there was danger of 
the train crew not being able to complete 
their trip within the required 16 hours, 
the carrier used reasonable diligence to 
avoid the delay, and that, as soon as it 
became or should have become apparent 
that the delapr was unavoidable, the car- 
rier used a high degree of effort or exer- 
tion to get the train through to the 
end of its run within the time limit, and 
as soon as the fact that excess service 
might be necessary the carrier used the 
same high degree of diligence to prevent 
the excess either by laying up the train or 
sending a relief crew or m any other 
practicable way that could be used, and 
that until the services ended, it used the 
same degree of diligence and the same 
means to the end that the excess service 
of the crew should be as short as possible. 
Baltimore & Ohio R. Co. v. United States, 
— C. C. A.—, 242 Fed. 1. 

That a train crew was kept on duty be- 
yond 16 hours as the result of an unavoid- 
able accident or a cause not known to or 
which could not have been foreseen by the 
carrier when the crew left a terminal,, 
within the meaning of the proviso of sec- 



tion 3 of the Hours of Labor Act, is not 
shown by a plea alleging that the over- 
time was caused by having to replace a 
derailed car on the track and to make 
necessary track repairs; that it was im- 
practicable to substitute another crew; 
setting up a rule of the carrier, which the 
crew did not observe, requiring them to 
notify the carrier whenever it became ap- 
parent that a trip could not be completed 
within 16 hours; and alleging that the 
company was ignorant of the delay and 
did not participate therein, and that it did 
not have an opportunity to send a relief 
crew. United States v. Charlotte Harbor 
& Northern R. Co., 243 Fed. 772. 

—Heating Leaky Water Tank to Prevent 
Freexing. 

Where a telegraph operator was re- 
quired to remain on duty for 24 hours on 
a cold day so as to keep up steam to pre- 
vent the freezing of a water tank feed 
pipe, which unexpectedly became defective 
so that the water could not be drained 
therefrom, the excess service was not the 
result of a casualty or unavoidable acci- 
dent within the meaning of the proviso 
oi section 3 of the Hours of Labor Act, 
excusing excess time under such circum- 
stances, although there was no regular 
train by which relief could have been sent 
to the operator, but there were 3 engines 
laid up 5 miles away from which a fire- 
man might have been spared to relieve 
the operator. Baltimore & Ohio R. Co. 
V. United States, — C. C. A.—, 243 Fed. 
153. 

—Violation of Safety Appliance Act 

When a train crew was kept on duty in 
excess of 16 hours by the breaking in two 
of a train at a curve on a descending 
grade in consequence of the worn condi- 
tion of the knuckles of the couplers, the 
delay was not due to a casualty or un- 
avoidable accident within the meaning of 
the proviso of section 3 of the Hours of 
Labor Act, although the train was care- 
fully inspected before it left a terminal 
without such defect being discovered, 
where it was not discoverable by an 
ocular inspection, but only by using a 
gauge which was available for use at the. 
terminal, since the defendant was bound 
to anticipate and provide against such 
wearing of the couplers. Atchison, To- 
peka & Santa Fe R. Co. v. United States, 
— C. C. A.—, 243 Fed. 114. 

-Freezing Air Hose and Breaking 
Coupler. 

The jury might infer that the keeping 
of the crew of a freight train on dutv 
for more than 16 hours, was the result 
of an unavoidable accident or unforeseen 
events when due to the freezing of the 
air hose and the breaking of the knuckle 
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of a coupler during extremely cold 
weather at a time when there was deep 
snow and a storm was raging. Baltimore 
& Ohio R. Co. V. United States, — C. C. 
A. — , 242 Fed. 1. 

 

Soft Condition of Track and Resulting 
Congestion of Traffic. 

The keeping of a train crew on duty in 
violation of the Hours of Labor Act is not 
due to causes which were not known to 
the carrier or its officers when the crew 
left a terminal, when caused by the soft 
condition of a track in consequence of an 
unprecedented rainfall of the previous 
week, and by a resulting congestion of 
traffic. United States v. Southern Pac. 
Co., — C. C. A. — , 245 Fed. 722. 

6. Delayed Trains. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 67, 

Operator Waiting to Receive Mail From 
Late Train. 

Where a telegraph operator, who was 
under bond with respect to the handling 
of the mail, was required to remain on 
duty beyond the time permitted by the 
Hours of Labor Act in order that he might 
handle mail for a belated train, such excess 
service was not due to an unavoidable 
cause within the meaning of the proviso 
of section 3 of the act, although such 
employee did not act as operator during 
the overtime, where, several hours before 
the expiration of his regular hours of 
service, the carrier became aware that the 
train would be late in arriving and failed 
to call an available helper, who was alsq 
under bond, to relieve the operator. 
Atchison, Topeka & Santa Fe R'. Co. v. 
United States, — C. C. A. — , 24:j Fed. 114. 

An emergency permitting the keeping of 
a telegraph operator on duty in excess of 
the period permitted by the Hours of 
Labor Act, does not arise when the over- 
time is due to having to await the arrival 
of a relief for a passenger train, the engine 
of which become disabled by broken pack- 
ing rings in one of its cylinders. United 
States V. Missouri Pacific R. Co!, — C. C. 
A. — , 244 Fed. 38, affirming 235 Fed. 944. 

7. Wrecks. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 67. 

In General. 

The Hours of Labor Act was not vio- 
lated by keeping a train crew on duty in 
excess of 16 hours in consequence of the 
derailment of another train which was 
not the result of the negligence of the 
carrier, since the delay was not one which 



could have been foreseen at the time the 
crew left their terminal. United States v. 
Missouri, Oklahoma & Gulf R. Co., 241 
Fed. 302. 

The Hours of Service Act was not vio- 
lated where, on the report of an ex- 
perienced conductor that a track could be 
cleared of ^n unavoidable wreck within 
an hour after the arrival of a wrecking 
train, a train dispatcher ordered a freight 
train to leave a terminal, and, in con- 
sequence of its taking about 3 hours to 
clear the track, the train was delayed and 
the crew kept on duty for more than 16 
hours. United States v. Pennsylvania R. 
Co., 239 Fed. 761. 

In an action for violating the Hours of 
Labor Act by keeping a train crew on duty 
in excess of 16 hours, a plea that the train 
left a terminal with ample time in which 
to complete its trip within 16 hours, but 
that the crew was kept on duty longer by 
reason of having to replace a derailed car 
and to make necessary track repairs; that 
the cause of such delay was not known to 
nor could it have been foreseen by the 
officers in charge of the crew before they 
left a terminal, is insufficient to bring the 
carrier within the proviso of section 3 of 
the act, where the cause of derailment 
was not shown, since such delay was not 
due to an unavoidable accident if the de- 
railment might have been avoided by ordi- 
nary foresight. United States v. Charlotte 
Harbor & Northern R. Co., 243 Fed. 772. 

The exercise by a carrier of a high de- 
gree of diligence to prevent a train crew 
remaining on duty for more than 16 hours 
in consequence of the derailment of a car 
in a preceding train, is not shown when 
no effort was made by the train dispatcher 
or other representative of the carrier to 
telieve the crew from duty after learning 
of the accident and' the resulting delay. 
Indiana Harbor Belt R. Co. v. United 
States, — C. C. A. — , 244 Fed. 943. 

The keeping of a train crew on duty for 
more than 16 hours in consequence of the 
derailment of a car in a preceding train 
does not fall within the exception of sec- 
tion 3 of the Hours of Labor Act, when it 
does not appear that the carrier exercised 
care to relieve the crew from duty when it 
became apparent that overtime was in- 
evitable. Indiana Harbor Belt R. Co. v. 
United States, — C. C. A. ■— , 244 Fed. 943. 

Operator Awaiting Train Delayed by 
Wreck. 

An emergency which will permit the 
keeping of a telegraph operator on duty 
beyond the period prescribed by the 
Hours of Labor Act, arises where it was 
necessary for him to await the arrival of 
a passenger and mail train which was de- 
layed by the wreck of a freight train 
caused by the pulling out of a drawbar. 
United States v. Missouri Pacific R. Co., 
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— C. C. A. — , 244 Fed. 38, affirming 235 
Fed. 944. 

8. Illness or Death. 

See also same section Federal Ry. Digest, 

Vol. I, No. 4, p. 68. 

• 

Sudden Illness of Diq;>atcher or Operator. 

Where a telegraph operator was taken 
suddenly sick while on the way to his 
work, in order to justify the keeping of 
another operator on duty in excess of the 
period prescribed by the Hours of Labor 
Act in consequence of such illness, it must 
appear that the carrier exercised a high 
degree of diligence to avoid or to reduc% 
the overtime. United States v. Delano, 
246 Fed. 107. 

A violation of the Hours of Labor Act is 
shown where, on the sudden illness of a 
telegraph operator at a day and night 
office, a train dispatcher kept another 
operator on duty for 15 hours until a re- 
lief operator arrived on the first train, in- 
stead of calling an operator who lived but 
10 minutes walk from the office and who 
was available for duty. United States v. 
Delano, 246 Fed. 107. 



VI. REPORTS OF VIOLATIONS. 

Sec generally same section Federal Ry. 
Digest, Vol. I, No. 4, pp. 68-70. 

(No new decisions.) 



Vn. ACTIONS FOR VIOLATIONS. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 343-344, No. 3, 
p. 161 and No. 4, pp. 70-72. 

A. Civil. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 343-344, No. 3, 
p. 160 and No. 4, pp. 70-73. 

(No new decisions.) 

B. Recovery of Penalties. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 4, pp. 70-72. 

8. Evidence. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 70. 

Burden of Proof. 

A carrier has the burden, in a prosecu- 
tion for violating the Hours of Service 
Act, of showing that the excess service 
of an employee comes within the provisos 



of the act. Atchison, Topeka & Santa Fe 
R. Co. V. United States, — C. C. A. — , 243 
Fed. 114. 



4. Instructions. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 71. 

Temporary Release of Train Crew. 

Where a train crew was released from 
duty en route for periods of from an hour 
to an hour and a half, but were required 
to remain in reach and to resume theit 
duties sooner if required,, the jury should 
have been instructed, in an action for a 
violation of the Hours of Labor Act, that 
"a release, to break the continuity of 
services, must be such that all the facts 
and surrounding circumstances will per- 
mit of the employees being absolutely 
free to come and go at will, and not so 
restricted that the complete enjoyment of 
such release may be hampered by the fear 
that such employees may be wanted by 
their employer at some particular place 
during such time of release for duty in 
connection with their regular work. It is 
not sufficient that the carrier state to the 
employees that they are released and free 
to go wherever they chose, when the em- 
ployees at the same time are given to un- 
derstand that they shall keep themselves 
in readiness to respond whenever called 
for or needed to resume regular duty." 
United States v. Southern Pac. Co., — 
C C. A. — . 245 Fed. 722. 



6. Verdict, Judgment and Costs. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 71. 

Directing Verdict. 

A verdict cannot be directed for the 
defendant in an action for the violation of 
the Hours of Labor Act, where the jury 
could find from the evidence that the de- 
fendant might have, by the exercise of a 
high degree of diligence, relieved a train 
crew sooner than it did. Baltimore & 
Ohio R. Co. V. United States, — C. C. A. — , 
242 Fed. 1. 

7. New Trial. 

For Misleading Instructions. 

A new trial was granted a carrier after 
a conviction for violating the Hours of 
Service Act, when the instructions as to 
the exercise of diligence by th^ carrier in 
observance of such law was not clear, and 
the jury might have been mislead thereby. 
Baltimore & Ohio R. Co. v. United States, 
--C. C. A.—, 242 Fed. 1. 
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VIII. APPEAL AND ERROR. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 344 and No. 4, p. 72. 

What Considered on Appeal. 
— > In Absence of Exception. 

When evidence is admitted showing a 
number of similar accidents which oc- 
curred within a short time prior to that 
upon which a carrier relied to show an 
excuse for keeping a train crew on duty 



in violation of the Hours of Labor Act, 
and such evidence was restricted to the 
question of the diligence of the <:arrier in 
inspecting its cars for defects and to show 
a negligent habit, the admissibility of the 
evidence on the ground that such acci- 
dents were not of the same character as 
that on which the carfier relied, will not be 
considered on appeal where no exception 
was taken on that ground Atchison, 
Topeka & Santa Fe R. Co. v. United 
States,— C. C. A. — , 243 Fed. 114. 
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SAFETY APPLIANCE ACT* 



FEDERAL 



I. Validity, 

(No new decisions.) 
II. Nature and Construction. 

A. Nature. 

(No new decisions.) 

B. Constmction. 

C. Territorial Extent 

(No new decisions.) 

D. Effect on State Laws. 

(No new decisions.) 

III. Duty Imposed. 

A. In General. 

B. Coupling Apparatus. 

(No new decisions.) 

C. Grab Irons, Handholds 

and Ladders. 

D. Power Brakes. 
£. Hand Brakes. 

F. Height of Drawbars. 

(No new decisions.) 

G. Running Boards. 

(No new decisions.) 

IV. What Carriers WrrniN Act. 

A. In (jeneraL 

(No. new decisions.) 

B. Electric Railways. 

C. Lessors and Lessees. 

(No new decisions.) 
V. What Employees Within Act. 
(No new decisions.) 

VI. What Cars and Vehicles Within 

Act. 

A. In (jeneral. 

(No new decisions.) 

B. Locomotives. 

(No new decisions.) 

C. Cars in General. 
• D. Tenders. 

(No new decisions.) 

E. Dining Cars. 

(No new decisions.) 

F. Shovel Cars. 

(No new decisions.) 

G. Empty Cars. 

(No new' decisions.) 
H. Cars Moving Interstate Traffic. 

(No new decisions.) 
I. Cars Used for Both Interstate 
and Intrastate Traffic 

(No new decisions.) 
J. Street and Interurban Cars. 
K. Work Trains. 

(No new decisions.) 

VII. What Movements op Cars Within 

Act. 
A. In General. 

(No new decisions.) 



♦For text of Act, see No. 2, Vol. I, Federal 
Ry. Digest, p. 97. 



B. Switching and Making Up 
Trains. 

C. Moving Cars for Repairs. 

VIII. Liability for PerIsonal Injuries. 

A. In Cieneral. 

B. Injuries Due to Defective 
Coupling Apparatus. 

C. Defective Grabirons, Hand- 
holds, Ladders and Running 
Boards. 

D. Absence of or Defects in 
Power or Hand Brakes. 

£. Drawbars of Unequal Height. 

F. Going Between Cars. 

(No new decisions.) 

G. Assumed Risk. 

H. Contributory Negligence. 

1. In GreneraL 

(No new decisions.) 

2. EflFect of Federal Employ- 
ers' Liability Act 

IX. Actions for Personal Injuries. 

A. In General 

(No new decisions.) 

B. Removal 

(No new decisions.) 

C. What Law Controls. 

(No new decisions.) 

D. Limitations. 

(No new decisions.) 

E. Pleadings. 

F. Evidence. 

1. Judicial Notice. 

(No new decisions.) 

2. Presumptions and Infer- 
ences. 

3. Burden of Proof, 

(No new decisions.) 

4. Admissibility. 

(No new decisions.) 

5. Weight and Sufficiency. 

(No new decisions.) 

G. Examination of Witnesses. 

(No new decisions.) 
H. Issues and Variance. 

(No new decisions.) 
I. Questions of Law and Fact. 
J. Instructions. 
K. Arguments. 

(No new decisions.) 
L. Verdict. 

1. Directing. 

(No new decisions.) 

2. Special Questions and Ver- 
dicts. 

(No new decisions.) 

3. Amount 

(No new decisions.) 
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M. New Trial. 

(No new decisions.) 
N. Appeal and Error. 

1. To Federal Supreme Sourt. 

(a) In General. 

(b) From State Courts. 
(No new decisions.) 

(c) From Federal 
Courts. 

(No new decisions.) 

2. To Federal Circuit Court 
of Appeals. 

(No new decisions.) 

3. Remanding for New Trial. 

(No new decisions.) 

X. Actions for Penalties. 

A. In General. 

(No new decisions.) 

B. Nature of Action. 

(No new decisions.) 

C. Pleadings. 

(No new decisions.) 

D. Evidence. 

1. Presumptions. 

(No new decisions.) 

2. Burden of Proof. 

(No new decisions.) 

3. Admissibility. 

E. Examination of Witnesses. 

(No new decisions.) 

F. Questions of Law and Fact. 

(No new decisions.) 

G. Instructions. 

(No new decisions.) 
H. Verdicts. 
I. Appeal and Error. 



I. VALIDITY. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 346-347, and 
No. 4, p. 78. 



(No new decisions.) 



II. NATURE AND CONSTRUCTION. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 347, No. 3, p. 
162, and No. 4, p. 78. 

A. Natare. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 347, and No. 4, p. 73. 

(No new decisions.) 

B. Construction. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 347, and No. 4, p. 73. 

In General. 

The Federal Safety Appliance Act is 



remedial legislation which should not be 
strictly construed. International R. Co. 
V. United States, 151 C. C. A. 333, 238 
Fed. 317. 

C. Territorial Extent. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 347, and No. 4, p. 74. 

(No new decisions.) 

D. EfiFect on State Laws. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 347, No. 3, p. 162, and 
No. 4, p. 74. 

(No new decisions.) 



IIL DUTY IMPOSED. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 348-351, No. 3, 
p. 162, and No. 4, pp. 74-79. 

A. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 348, and No. 4, p .74. 

Absolute Duty. 

The qualified duty of the common law 
was expanded by the Safety Appliance 
Act into an absolute duty on the part of 
carriers with respect to compliance with 
the requirements of such statute. Louis- 
ville & Nashville R. Co. v. Layton, 243 
U. S. 617, 61 L. ed.— , 37 Sup. Ct. Rep. 
456, affirming 145 Ga. 886, 90 S. E. 53. 

The Safety Appliance Act imposes an 
absolute duty on carriers to equip their 
cars with the prescribed appliances and 
to maintain them in a secure condition. 
Armitage v. Chicago, Milwaukee & St. 
Paul R. Co., —Mont.—, 166 Pac. 301. 

Failure to Comply With Act 

If a carrier uses cars which do not 
comply with the standards prescribed by 
the Safety Appliance Act the plain pro- 
hibition of such law is violated. Louisville 
& Nashville R. Co. v. Layton, 243 U. S. 617, 
61 L. ed. — , 37 Sup. Ct. Rep. 466, affirming 
145 Ga. 886, 90 S. E. 53. 

Duty to Accept From Connecting Carriers 
Cars With Defective Safety Devices. 

A carrier is not required to accept from 
connecting carriers cars which do not com- 
ply with the requirements of the Safety 
Appliance Act. United States v. Ches- 
apeake & Ohio R. Co., 242 Fed. 161. 

Due Care to Keep Safety Devices in Re- 
pair. 

The liability of a carrier for failure to 



DUTY IMPOSED 



179 



obey the Safety Appliance Act is absolute 
and is not dependent upon any lack of 
reasonable care. Pennsylvania R. Co. v. 
United States, — C. C. A. — , 241 Fed. 824, 
affirming 237 Fed. 471. 

B. Coupling Apparatua. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 348, No. 3, p. 162, and 
No. 4, pp. 76-78. 

(No new decisions.) 

C. Grabirons, Handholds and Ladders. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 350, and No. 4, p. 78. 

Substitutes for Grabirons and Handholds. 

The requirements of the Safety Appli- 
ance Act as to handholds and grabirons on 
tenders of engines is not satisfied by equiv- 
alents therefor or by anything less than a 
literal compliance with the terms of the 
act. St. Joseph & Grand Island R. Co. v. 
Moore, 243 U. S. 311, 61 L. ed.— , 37 
Sup. Ct. Rep. 278, affirming — Mo. — , 186 
S. W. 1035. 

A vertical iron handhold placed at the 
corners of a locomotive tender, and the 
pin lifting lever extending across the end 
of the tender, do not constitute the grab- 
irons or handholds contemplated by the 
Safety Appliance Act. St. Joseph & 
Grand Island R. Co. v. Moore, 243 U. S. 
311, 61 L. ed.— , 37 Sup. Ct. Rep. 278, 
affirming — Mo. — , 186 S. W. 1035. 

Any iron rod or iron device securely 
fastened to the end of the tender of a 
locomotive, to which employees can con- 
veniently catch hold while coupling or 
uncoupling cars, does not satisfy the Safety 
Appliance Act. St. Joseph & Grand Is- 
land R. Co. V. Moore, 243 U. S. 311, 61 L. 
ed. — , 37 Sup. Ct. Rep. 278, affirming — 
Mo.—, 186 S. W. 1035. 

The Safety Appliance Act absolutely re- 
quires handholds above the footboards of 
switch engines, and a railway company 
will not be permitted to substitute there- 
for, uncoupling or operating levers. Le- 
mee v. Texas & Pacific R. Co., — La. — , 
75 So. 676. 

D. Power Brakes. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 351, No. 3, p. 162, and 
No. 4, p. 78. 

Connection of brakes in switching, see infra 
VII, B. 

Absolute Duty to Provide. 

The requirements of the Safety Appli- 
ance Act as to the connection of train 



brakes is absolute and mandatory. Penn- 
sylvania R. Co. V. United States, — C. 
C. A.—, 241 Fed. 824. affirming 237 Fed. 
471. 

Use of Power Brakes. 

The Safety Appliance Act mandatorily 
requires that interstate trains be not only 
equipped with power brakes but that 
trains shall be actually run without requir- 
ing brakemen to use the hand brakes in 
ordinary train movement. Great North- 
ern R. Co. V. United States, — C. C. A. — , 
244 Fed. 406, S. C. 144 C. C. A. 209, 229 
Fed. 927, certiorari denied 24i> U. S. — , 
62 L. ed. — , 38 Sup. Ct. Rep. 62. 

The Safetv Appliance Act requires that 
the speed of trains shall be controlled by 
the use of the power or air brakes, and 
prohibits the use of hand brakes for that 
purpose. United States v. Grand Rapids 
& Indiana R. Co., 244 Fed. 609. 

£. Hand Brakes. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 351, and No. 4, p. 79. 

Duty to Provide. 

The Safety Appliance Act requires that 
all cars subject to the provisions of the 
act shall be equipped with efficient hand 
brakes, such duty being an absolute one. 
Armitage v. Chicago, Milwaukee & St. 
Paul R. Co., — Mont. — , 166 Pac. 301. 

Purpose of Federal Law. 

The main purpose of section 1 of the 
Safety Appliance Act is to save the lives 
and limbs of those men who theretofore 
had been required to go upon the tops of 
moving trains to set the hand brakes. 
United States v. Grand Rapids & Indiana 
R. Co., 244 Fed. 609. 

Controlling Trains With Hand Brakes. 

The Safety Appliance Act is violated 
where the ordinary movement of an inter- 
state freight train was controlled by the 
dual use of the power and hand brakes. 
Great Northern R. Co. v. United States, 
— C. C. A. — , 244 Fed. 406, S. C. 144 C. C. 
,\. 209, 229 Fed. 927, certiorari denied 245 
U. S. — , 62 L. ed. — , 38 Sup. Ct. Rep. 62. 

There is a violation of the Safety Appli- 
ance Act where, under a general rule is- 
sued by a carrier, the speed of freight 
'trains descending a designated grade were 
controlled by the hand brakes rather than 
by the power brakes. United States v. 
Grand Rapids & Indiana R. Co., 244 Fed. 
609. 

The fact that it may be safer to control 
the movement of trains on a heavy grade 
by using the hand brakes to the exclusion 
of the power brakes, is no defense to an 
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action for violating the Safety Appliance 
Act. United States v. Grand Rapids & 
Indiana R. Co.^ 244 Fed. 609. 

F. Height of Drawbars. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 351, and No. 4, p. 79. 

(No new decisions.) 

G. Running Boards. 

See also s^ne section Federal Ry. Digest, 
Vol. I, No. 2, p. 351. 

(No new decisions.) 



IV. WHAT CARRIERS WITHIN 

ACT. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 352, and No. 
4 p. 79-80. 

A. In GeneraL 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 79. 

(No new decisions.) 

B. Electric Railways. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 352, and No. 4, p. 80. 

In General. 

An electric railway is within the re- 
quirements of the Safety Appliance Act 
when moving interstate traffic. Interna- 
tional R. Co. V. United States, 151 C. C. 
A. 333, S38 Fed. 317. 

Electric trolley cars operated in inter- 
state commerce singly and without being 
coupled to other cars or hauled in trains, 
are not within the requirements of the 
Federal Safety Appliance Act with re- 
spect to automatic couplers. International 
R. Co. V. United States, 151 C. C. A. 333, 
238 Fed. 317. 

The hauling in interstate comnierce with 
an electric motor on an electric railway 
of a freight car having a defective coup- 
ler, is a violation of the Safety Appliance 
Act: International R. Co. v. United 
States, 151 C. C. A. 333, 238 Fed. 317. 

C. Lessors and Lessees. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 352. 

(No new decisions.) 



V. WHAT EMPLOYEES WITHIN 

ACT.' 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 352, and No. 
4, p. 81. 

(No new- decisions.) 



VI. WHAT CARS AND VEHICLES 
WITHIN ACT. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 352, No. 3, p. 
162, and No. 4, p. 81. 

A. In GeneraL 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 352, No. 3, p. 162, and 
No. 4, p. 81. 

(No new decisions.) 

B. Locomotiyes. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 354, and No. 4, p. 81. 

(No new decisions.) 

C. Cars in General. 

Sec also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 81. 

What Cars Within Act in GeneraL 

The Safety Appliance Act applies to all 
trains of cars engaged in interstate com- 
merce and to all vehicles used in connec- 
tion therewith. Lorick v. Seaboard Air 
Line R. Co., 102 S. E. 276, 86 S. E. 675, 
affirmed 243 U. S. 572, 61 L. ed.— , 37 
Sup. Ct. Rep. 440. 

Logging Cars. 

Standard logging cars are not within the 
air brake requirement of the Safety Ap- 
pliance Act. Mathis v. Kansas City South- 
ern R. Co., — La. — , 74 So. 172. 

D. Tenders. 

See also section C, Federal Ry. Digest, 
Vol. I, No. 2, p. 354. 

(No new decisions.) 

E. Dining Cars. 

See also section D, Federal Ry. Digest 
Vol. I, No. 2; p. 354. 

(No new decisions.) 

F. Shovel Cars. 

See also section E, Federal Ry. Digest, 
Vol. I, No. 2, p. 354. 

(No new decisions.) 
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G. Smpty Cart. 

See also section F, Federal Ry. Digest, 
Vol. I, No. 2, p. 354. 

(No new decisions.) 

H. Cars Moving Interstate Traffic. 

See also section B, Federal Ry. Digest, 
Vol. I, No. 4, p. 83. 

(No new decisions.) 

I. Cars Used For Both Interstate and 
Intrastate Traffic 

Se also section G, Federal Ry. Digest, 
Vol, I, No. 2, p. 355. 

(No new decisions.) 

J. Street and Interurban Cars. 

See section D, Federal Ry. Digest, Vol. 
I, No. 4, p. 81. 

See also supra IV, B. 

K. Work Trains. 

See also section D, Federal Ry. Digest, 
Vol. I, No. 4, p. 85. 

(No new decisions.) 



VII. WHAT MOVEMENTS OF CARS 
WITHIN ACT. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 355-356, No. 
3, p. 162, and No. 4, pp. 82-87. 

A. In GeneraL 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, pp. 352-357, No. 3, pp. 162- 
163, and No. 4, pp. 82-87. 

(No new decisions.) 

B. Switching and Making Up Trains. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 355, No. 3, p. 163, and 
No. 4, p. 84. 

Connection of Power Brakes. 

The requirement of the Safety Appli- 
ance Act with respect to the connection 
of the air brakes of cars does not apply to 
a mere switching movement in a railway 
yard. Schmitt v. Pennsylvania R. Co., 
172 App. Div. 942, 156 N. Y. Supp. 1144. 



C. Moving Cars for 



See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 356, and No. 4, p. 85. 



In GeneraL 

The proviso of the Safety Appliance Act 
with respect to hauling to the nearest 
available repair point cars whose safety 
devices become defective when in use in 
road service, limits the right of a carrier 
to haul such cars to such points only when 
the safety devices become defective while 
the car is in use on the line of such car- 
rier. United States v. Chesapeake & Ohio 
R. Co., 242 Fed. 161. 

The mere movement of a string of cars 
which were received from a connecting 
carrier, in order to cut out a car which 
had defective safety devices, does not vio- 
late the Safety Appliance Act as amended. 
United States v. Chesapeake & Ohio R. 
Co., 242 Fed. 161. 



To Nearest Repair Point in Direction 
Train Moving. 

The hauling of a car having a defec- 
tive coupler 38 miles towards its destina- 
tion to a repair point did not violate the 
Safety Appliance Act, although there was 
a repair point but 17 miles away in the 
direction from whence the car had come, 
since the question whether under the cir- 
cumstances the car was moved to the 
nearest available place of repair is one of 
good business judgment. United States v. 
Boston & Maine R. R., 243 Fed. 795. 

Hauling Cars to Nearest Repair Point. 
—In Revenue Trains. 

Cars that are defective because their 
couplers will not couple by impact, may, 
without violating the Safety Appliance 
Act, be moved in a revenue train from a 
railway yard to a repair point 4 miles 
away. Erie R. Co. v. United States — C. 
C. A.—, 240 Fed. 28. 

The fact that car with drawbars be- 
low standard height was hauled by a car- 
rier to a repair point in connection with 
other cars which were in commercial use 
does not take such movement out of the 
proviso of the Safety Appliance Act as 
amended, with respect to the hauling of 
defective cars to the nearest available re- 
pair point. United States, v. CThesapeake 
& Ohio R. Co., 242 Fed. 161. 

The subproviso of section 4 of the 
Safety Appliance Act, as amended, pro- 
hibiting the hauling of defective cars by 
means of chains instead of^ drawbars in 
revenue trains, or in association with other 
cars in commercial use, does not preclude 
the movement in such trains of cars with 
couplers that will not operate by impact 
but which can be moved without the use 
of chains. Erie R. Co. v. United States, 
— C. C. A. — , 240 Fed. 28. 

— Independent of Cars in Commercial Use. 

There is a prima facie violation of the 
Safety Appliance Act when bad order cars 
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are moved in interstate commerce in a 
train by themselves when such cars have 
inoperative automatic couplers. Pennsyl- 
vania R. Co. V. United States, — C. C. A. 
—, 241 Fed. 824, affirming 237 Fed. 471. 

The Safety Appliance Act is violated 
when bad order cars are moved in a train 
by themselves in interstate commerce 
without the air brakes being connected, 
notwithstanding that the damaged condi- 
tion of the cars precluded the connection 
thereof. Pennsylvania R. Co. v. United 
States, — C. C. A.—, 241 Fed. 824, af- 
firming 237 Fed. 471. 

When bad order cars are moved in in- 
terstate commerce in a train by them- 
selves with inoperative automatic coup- 
lers, the burden is on the carrier in an 
action for violating the Safety Appliance 
Act, to show that it was within" the pro- 
vision of section 4 of the act relating to 
the hauling of cars with defective safety 
devices for repairs. Pennsylvania R. Co. 
V. United States, — C. C. A. — , 241 Fed. 
824, affirmed' 237 Fed. 471. 

Hauling Defective Cars From One Repair 
Point to Another. 

In an action for the violation of the 
Safety Appliance Act no justification is 
shown as a matter of law for the move- 
ment of bad order cars with defective safe- 
ty devices in interstate commerce, from 
one repair point to another, by the fact 
that repairs could be more expeditiously 
made at the point to which they were re- 
moved. Pennsylvania R. Co. v. United 
States, — C. C. A. — , 241 Fed. 824, affirm- 
ing 237 Fed. 471. 

Hauling to Repair Point Cars Having Un- 
discovered Defects. 

There is a violation of the Safety Ap- 
pliance^ Act where, without discovering 
that the safety devices of a car were 
defective, a carrier hauled such car to a 
repair point, since such act permits the 
hauling of defective cars to the nearest 
available repair point only after their de- 
fects have been discovered. United States 
v. Chesapeake & Ohio R. Co., 242 Fed. 
161. 

A carrier is not within the proviso of 
the Safety Appliance Act as amended, 
with respect to hauling to the nearest 
available repair points of cars having de- 
fective safety devices, where a carrier is 
not aware whether such equipment be- 
came defective while a car was in use on 
its own road, and it may be inferred that 
such car was defective when it was re- 
ceived from a connecting carrier. United 
States v. Chesapeake & Ohio R. Co., 242 
Fed. 161. 

A carrier is not within the proviso of 
the Safety Appliance Act as amended with 



respect to the hauling of cars having de- 
fective safety devices to the nearest avail- 
able repair point, where a carrier was not 
aware whether a car was properly 
equipped in the first instances with draw- 
bars of standard height or whether they 
became defective while the car was in 
road use on its own line. United States 
V. Chesapeake R. Co., 242 Fed. 161. 



VIII. LIABILITY FOR PERSONAL 

INJURIES. 

See generally section VII, Federal Ry. 
Digest, Vol. I, No. 2, pp. 357-374, No. 3, 
pp. 162-164 and No. 4, p. 87. 

A. In General. 

See also section VII, Federal Ry. Digest. 
Vol. I, No. 2, p. 367, No. 3, p. 163, and 
section VIII, No. 4, p. 87. 

Injuries Due to Violation of Act in Gen- 
eral. 

A carrier's failure to comply with the 
absolute duty laid on it by the Safety Ap- 
pliance Act creates a liability to compen- 
sate any employee who is injured by such 
failure. Louisville & Nashville R. Co. v. 
Layton, 243 U. S. 617, 61 L. ed. — , 37 Sup. 
Ct. Rep. 456, affirming 145 Ga. 886, 90 S. E. 
53. 

Violation of Safety Appliance Act Negli- 
gence Per Se. 

The violation by a carrier of the Safety 
Appliance Act is negligence per se when 
it results in the injury or death of an em- 
ployee. Lemee v. Texas & Pacific R. Co., 
— La. — , 75 So. 676. 

Effect on Liability of Extension of Time 
for Equipping Cars. 

The order of the Interstate Commerce 
Commission made March 13, 1911, under 
section three of the Federal Safety Ap- 
pliance Act, as amended March 14, 1910, 
and March 4, 1911, extending for five years 
the time in which cars could be equipped 
with the safety appliances required by 
section three of the act, did not relieve a 
carrier until the expiration of such period 
from the duty of maintaining secure hand- 
holds and grabirons on the roofs of 
freight cars, since such extension of time 
related only to changing existing hand- 
holds and grabirons so as to comply with 
the standards established by the Commis- 
sion. Cook V. Union Pacific R. Co., — la. 
— , 158 N. W. 521, certiorari denied 243 
U. S. 654, 61 L. ed. — . 37 Sup. Ct. Rep. 480. 

If the extension of time granted March 
13, 1911, by the Interstate Commerce Com- 
mission for equipping freight cars with 
safety appliances of the standard desig- 
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nated by the Commission, relates only to 
cars which were in actual use at the time 
the amendment to the Safety Appliance 
Act of March 14, 1910, and March 4, 1911, 
took effect, and therefore no duty rested 
on a carrier to provide secure handholds 
and grabirons on the roofs of such cars, 
the carrier has the burden of showing, in 
an action for injuries caused an employee 
by an insecure handholds, that such car 
was within the exception. Cook v. Union 
Pacific R. Co., — la. — , 158 N. W. 521, 
certiorari denied 243 U. S. 654, 61 L. ed. 
— , 37 Sup. Ct. Rep. 480. 

B. Injuries Due to Defective Coupling 

Apparatus. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 359, and No. 3, p. 163. 

In General. 

Evidence that after three attempts the 
lever would not operate a coupler and that 
it also refused to work a short time before 
at another station, was sufficient to take to 
the jury an action under the Federal Em- 
ployers' Liability Act for injuries sustained 
by the plaintiff while between the -cars 
uncoupling them, notwithstanding that the 
evidence for the defendant showed that 
the coupler worked properly immediately 
after the accident. Nashville, Chatta- 
nooga & St. Louis R. Co. V. Henry, 158 
Ky. 88, 164 S. W. 310, S. C. 168 Ky. 453, 
182 S. W. 651, affirmed without opinion 
242 U. S. 626, 61 L. ed. — , 37 Sup. Ct. Rep. 
401. 

Evidence that after three attempts to 
operate it the lever failed to open a coup- 
ler, and also that it had refused to work a 
short time before at another station, is 
sufficient in an action under the Federal 
Employers' Liability Act to sustain a find- 
ing that the coupler was not in workable 
condition, notwithstanding evidence of the 
defendant that it worked properly imme- 
diately after the accident. Nashville, 
Chattanooga & St. Louis R. Co. v. Henry, 
158 Ky. 88, 164 S. W. 310, S. C. 168 Ky. 
453, 182 S. W. 651, affirmed without opin- 
ion, 242 U. S. 626, 61 L. ed. — , 37 Sup. 
Ct. Rep. 401. 

Due Car to Keep Apparatus in Order 

If a defective coupling apparatus caused 
injury to an employee the fact that no 
want of care on the part of the employer 
or intent to evade the Safety Appliance 
Act can be imputed to the carrier is im- 
material. Davidson v. Peoria & Pekin 
Union R. Co., 203 111. App. 498. 

The exercise by a carrier of ordinary or 
even great diligence to keep cars equipped 
with proper safety apjpliances will not re- 
lieve it from liability for injuries sustained 
by an employee in consequence of a tem- 



porary disablement of a coupler in a man- 
ner which reasonable care could not have 
discovered, notwithstanding that the ap- 
paratus worked properly shortly before 
and soon after the accident. Davidson v. 
Peoria & Pekin Union R. Co., 203 111. 
App. 498. 

Temporary Defects. 

If a temporary defect prevented a coup- 
ler from operating by impact and a switch- 
man was injured while adjusting the 
coupler with his hand, the master is liable 
under the Federal Employers' Liability 
Act, notwithstanding that the coupler 
worked properly shortly before and soon 
after the accident. Davidson v. Peoria & 
Pekin Union R. Co., 203 111. App. 498. 

Where a brakeman was injured when, 
in order to operate a coupler which did 
not couple by impact, he attempted to 
adjust the knuckle with his hand, the evi- 
dence in an action under the Federal Em- 
ployers' Liability Act was held sufficient 
to show that the apparatus was defective 
at the time of the accident, although it 
worked properly shortly before and soon 
after the accident. Davidson v. Peoria & 
Pekin Union R. Co., 203 111. App. 498. 

If a defective coupling apparatus causes 
injury to an employee, how long it had 
been in such condition or how soon there- 
after the defect was removed is immate- 
rial, and the carrier is answerable for the 
resulting injuries in an action under the 
Federal Employers' Liability Act. Da- 
vidson V. Peoria & Pekin Union R. Co., 
203, 111. App. 498. 

Necessity for Lateral Adjustment After 
Uncoupling on Curve. 

The failure of a coupler to couple by 
impact to a car standing on a straight 
track, without lateral adjustment after 
being uncoupled from a car standing on 
a curve, shows a violation of the Safety 
Appliance Act in an action for the death 
of a brakeman while straightening such 
coupler. Chicago, Rock Island & Pac. 
R. Co. v. Ray, — Okla. — , 168 Pac. 999. 

Injuries Proximate Result of Defective 
Coupler Sustained by One Not Using 
Same. 

An employee need not, in order to re- 
cover for resulting injuries, have been be- 
tween the cars coupling or uncoupling 
them in consequence of the failure of the 
coupling apparatus to comply with the 
Safety Appliance Act, since the liability 
of the master for failure to comply with 
such law springs from the wrongful use 
of cars not equipped as required by such 
law, rather than from the particular po- 
sition of the employee or the work he was 
doing at the moment of his injury. Louis- 
ville & Nashville R. Co. v. Layton, 243 U. 
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S. 617, 61 L. cd. — , 87 Sup. Ct. Rep. 466, 
affirming 145 Ga. 886, 90 S. E. 53. 

Where, because of a defective coupler, 
a coupling was not made when standing 
cars were struck by a switch engine, and 
the failure to make the coupling permit- 
ted such cars to run against other cars 
with such violence as to throw a brake- 
man from the moving cars, the violation 
of the Safety Appliance Act will permit 
a recovery for his injuries. Louisville & 
Nashville R. Co. v. Layton, 243 U. S. 617. 
61 L. ed. — , 37 Sup. Ct. Rep. 456, affirm- 
ing 145 Ga. 886, 90 S. E. 53. 

In view of the positive duty imposed 
on a carrier by the Safety Appliance Act 
to furnish safe coupling apparatus, neg- 
ligence may be inferred when an auto- 
matic coupler opened and permitted an 
emergency application of the brakes and 
the resulting jar of a moving train caused 
injury to a brakeman. Minneapolis & St. 
Louis R. Co. V. Gotschall, 244 U. S. 66, 
61 L. ed. — , 37 Sup. Ct. Rep. 598, affirm- 
ing 130 Minn. 33, 153 W. W. 120, and 125 
Minn. 520, 147 N. W. 430. 

An interstate carrier is answerable for 
injuries sustained by an employee in the 
discharge of his duties regardless of the 
position he occupied at the time he was 
injured, where the carrier's failure to com- 
ply with the Safety Appliance Act was the 
proximate cause of the accident. Qapper 
V. Dickinson, — Minn. — , 163 N. W. 752. 

In order to recover for injuries sus- 
tained in consequence of a coupler which 
did not satisfy the Safety Appliance Act 
it is immaterial that the employee did not 
received his injuries while he was attempt- 
ing to effect a coupling between cars. 
Clapper v. Dickinson, — Minn. — , 163 N. 
W. 752. 

An employee may recover for injuries 
received from being struck by a car which 
was set in motion by another car which, 
by reason of a defective coupler, broke 
away from other cars to which it was at- 
tached. Clapper v. Dickinson, — Minn. 
— , 163 N. W. 752. 

Knowledge of Defects. 

The fact that a brakeman learned at an- 
other station of the defective condition of 
a coupler and failed to report it to his 
conductor, will not prevent a recovery 
under the Federal Employers' • Liability 
Act for injuries sustained by the former 
when, with such knowledge, he went be- 
tween the cars to uncouple them, since his 
knowledge of the defective condition of 
the coupler bore only on the question of 
a contributory negligence and assumption 
of risk which were eliminated from the 
case by the terms of the Safety Appliance 
Act. Nashville, Chattanooga & St. Louis 
R. Co. V. Henry, 158 Ky. 88, 16/ S. W. 



310, S. C. 168 Ky. 453, 182 S. W. 651. 
affirmed without opinion 242 U. S. 626, 61 
L. cd. — , 37 Sup. Ct. Rep. 401. 

C. Defective Gnibirons, Handholds, Lad- 
ders and Rtmnins Boards. 



See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 362, and No. 3, p. 163. 

Orabirons and Handholds. 

Under the Federal Safety Appliance Act 
a carrier is answerable for the death of a 
brakeman from the giving away of an in- 
secure handhold or grabiron on the roof 
of a freight car, notwithstanding that the 
period of time granted by the Interstate 
Commerce Commission for equipping cars 
with safety devices of the standard desig- 
nated by the Commission, had not ex- 
pired; since such extension did not absolve 
the carrier from the duty cast on it by the 
act of maintaining secure safety devices, 
but merely extended the time in which 
cars should be equipped with safety de- 
vices of the standard prescribed by the 
Commission. Cook v. Union Pacific R. 
Co.,.— la. — , 158 N. W. 521, certiorari 
denied 243 U. S. 654, 61 L. ed. — , 37 Sup. 
Ct. Rep. 480. 

Since an absolute unqualified duty to 
maintain secure handholds and grabirons 
on the roofs of freight cars is imposed on 
carriers by the Federal Safety Appliance 
Act, the question whether a^ defect was 
due to negligence is immaterial in an ac- 
tion for injuries sustained 'by an employee 
from the giving away of an insecure hand- 
hold. Cook V. Union Pacific R, Co., — la. 
— , 158 N. W. 521, certiorari denied 243 
U. S. 654, 61 L. ed. — , 37 Sup. Ct. Rep. 
480. 

A verdict for the plaintifiF, in an action 
under the Federal Employers' Liability 
Act for the death of a brakeman as the 
result of the giving away of a handhold or 
grabiron on the roof of a freight car, is 
sustained by evidence tending to show 
that the decedent was on the roof of the 
car just before the accident and that he 
fell when he attempted either to descend 
from or to seat himself on the side of a 
car of a rapidly moving train. Cook v. 
Union Pacific R. Co. v. — la. — , 168 N. W. 
521, certiorari denied 243 U. S. 654, 61 L. 
ed. — , 37 Sup. Ct, Rep. 480. 

Knowledge of Defect 

The fact that an emplovee continues 
to work with knowledge oi the insecure 
condition of a handhold or grabiron on 
the roof of a freight car is not a bar to 
a recovery for resulting injuries. Cook v. 
Union Pacific R. Co., — la. — , 158 N. W. 
521, certiorari denied 243 U. S. 654, 61 L. 
ed. — , 37 Sup. Ct. Rep. 480. 
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D« Absence of or Defects in Power or 

Hand Brakes. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 363, No. 3, p. 163. 



Defective Driving-Wheel Power Brakes. 

A judgment for the plaintiff was 
affirmed, in an action for the death of an 
employee of an interstate railway as the 
alleged result of the defective condition of 
the power brakes of the driving wheels of 
a locomotive which struck him. Union 
Pac. R. Co. V. Huxoll, 245 U. S. — , 62 L. 
ed. — , 38 Sup. Ct. Rep. 187, affirming 99 
Neb. 170, 155 N. W. 900. 

Crippled Cars Rendering Power Brakes 
useless. 

There may be a recovery under the Fed- 
eral Employers' Liability Act for injuries 
received by the foreman of a wrecking 
outfit in consequence of the negligence of 
a train crew in putting crippled cars be- 
tween such outfit and the engine so as to 
prevent the operation of the power brakes. 
Southern R. Co. v. Mays, — C. C. A. — , 
230 Fed. 41. 

Hand Brakes. 

Where, in consequence of a brake chain 
being fastened to a brake rod with a piece 
of rusty wire instead of being hooked to 
the rod as it should have been, a brake- 
man was injured by the giving awa^ of a 
hand brake which he was attemptmg to 
set, the carrier is answerable, since the 
Safety Appliance Act imposed an abso- 
lute duty on the carrier to see that the 
chain and rod were securely connected at 
all times. Armitage v. Chicago, Milwau- 
kee & St. Paul R. Co., — Mont. — , 166 
Pac. 301. 

Where, while setting the hand brake on 
a car, a brakeman was injured by reason 
of the brake rod and brake chain being 
fastened together with a piece of rusty 
wire instead of being securely hooked to- 
gether, the carrier is answerable, since the 
Safety Appliance Act imposed upon it the 
absolute duty to furnish the car with the 
several parts of the hand braking appara- 
tus so securely connected that the brakes 
could be set with safety, and if to that 
result it was necessary that the chain be 
hooked over the end of the brake rod then 
the duty was imposed upon the carrier to 
see that such connection was made in the 
first instance and thereafter kept in proper 
condition. Armitage v. Chicago, Milwau- 
kee & St.- Paul R. Co., — Mont. — , 166 
Pac. 301. 

E. . Drawbars of Unequal Height 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 364. 



In GeneraL 

A carrier is answerable under the Safety 
Appliance Act for injuries sustained by a 
car repairer while lifting into place a 
coupler, which had dropped below stand- 
ard height, on a car moving in interstate 
commerce which had been temporarily 
stopped for repairs before being delivered 
by the defendant to a connoting carrier. 
Lorick v. Seaboard Air Line R. Co., 102 
S. C. 276, 86 S. £. 675, affirmed 243 U. S. 
572, 61 L. ed. — , 37 Sup. Ct Rep. 440. 

F. Going Between Cars. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 364, No. 3, p. 163. 

(No new decisions.) 

G. Assumed Risk. 

See also same section Federal Ry. Digest, 
Vol. I. No. 2, p. 366, No. 3, p. 164, and 
No. 4, p. 87. 

Violation of Safety Appliance Act. 

When the violation by a carrier of the 
terms of the Safety Appliance Act causes 
or contributes to the injury or death of an 
emplovee, by the express terms of section 
4 of the Federal Employers' Liability Act 
the defense of assumptidn of risk is abol- 
ished. Atlantic Coast Line R. Co. v. Ken- 
nedy, ~ Ga. — , 02 S. E. 973; Southern R. 
Co. V. Blackwell, — Ga. App. — , 03 S. E. 
321; Jones v. Southern R. Co^ — Ky. — , 
194 S. W. 752; Cincinnati, New Orleans 
& Texas Pacific R. Co. v. York, — Ky. — , 
194 S. W. 1034; Clapper v. Dickinson, — 
Minn. — , 163 N. W. 752; Chicago, Rock 
Island & Golf R. Co., v. DeBord, — Tex. 
— , 192 S. W. 767, reversing — Tex. Civ. 
App. — , 146 S. W. 667. 

Assumed risk is not a defense to an 
action for the death of a b'rakeman who 
was killed while between cars adjusting a 
defective coupler which did not comply 
with the Safety Appliance Act. Chicago, 
Rock Island & Pac. R. Co. v. Ray, — 
Okla. —, 168 Pac. 999. 

Insecure Handhold or Grabiron. 

An employee does not assume the risk 
of injury from the failure of a carrier to 
have secure handholds and grabirons on 
the roof of a freight car as required by 
the Safety Appliance Act, although he 
continues in the employ of the carrier 
with notice of such omission. Cook v. 
Union Pacific R. Co., — la. — , 158 N. W. 
521, certiorari denied 243 U. S. 654, 61 L. 
ed. — , 37 Sup. Ct. Rep. 480. 

Crippled Cars Preventing Operation of 
Air Brakes. 

The foreman of a wrecking crew whose 
duty it was to remain with a wrecking 
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train and to eat and sleep thereon, can- 
not be held, as a matter of law, in an 
action based on the Federal Employers' 
Liability Act, to have assumed the risk of 
injury, where, while such train was being 
moved with a number of crippled cars, he 
was injured in consequence of the negli- 
gence of the train crew in placing such crip- 
pled cars, when coupled with chains, be- 
tween the engine and the wrecking outfit 
so as not to permit the coupling of the air, 
although the plaintiff informed the con- 
ductor of the danger of so doing. Southern 
R. Co. V. Mays, — C C. A. —, 239 Fed. 41. 

H. Contributory Negligence. 

See generally same section Federal Ry. 
, Digest, Vol. I, No. 2, pp. 369-374, and 
No. 3, p. 164. 

2. EflFect of Federal Employers' Act. 

See also same section Federal- Ry. Digest 
Vol. I, No. 2, p. 372. 

In General. 

The question of contributory negligence 
is eliminated by the express terms of the 
Federal Employers* Liability Act where 
the injury or death is caused in whole or 
in part from the carrier's violation of the 
Safety Applianp^ Act. Wagner v. Chi- 
cago, Rocic Island & Pacific R. Co., 200 
III. App. 305; Clapper v. Dickinson, — 
Minn. — , 163 N. W. 752. 

Contributory negligence is not a de- 
fense to an employee's action for personal 
injuries caused by a carrier's violation of 
the Safety Appliance Act. Lemee v. Texas 
& Pacific R. Co. — La. — , 75 So. 676. 

Contributory negligence is a defense to 
an action for injuries resulting from the 
failure of an employer to equip standard 
logging cars with air brakes, since such 
cars are within the exception of the Fed- 
eral Safety Appliance Act. Mathis v. 
Kansas City Southern R. Co., — La. — , 
74 So. 172. 



IX. ACTIONS FOR PERSONAL 
INJURIES. 

See generally section VIII, Federal Ry. 
Digest, Vol. I, No. 2, pp. 374-391, and 
No. 3, pp. 164-166. 

A. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 374, and No. 3, p. 165. 

(No new decisions.) 

B. Removal. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 374. 

(No new decisions.) 



C. What Law Controls. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 374. 

(No new decisions.) 

D. Limitations. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 375. 

(No. new decisions.) 

E. Pleading. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 375, and No. 3, p. 165. 

Sufficiency in General. 

Where the plaintiff's original petition 
in an action for personal injuries was 
based on the amendment of April 14, 1910, 
to the Safety Appliance Act, which re- 
quires all cars to be equipped with secure 
sill steps, and alleged that in the per- 
formance of his duties as a switchman it 
became necessary for the plaintiff to use 
a sill step in descending from a moving 
car, and that, owing to the fuct that such 
step was insecurely fastened, his foot 
slipped through the step,, and "acting in 
the emergency thus created he put his 
right knee against the sid^ of the car, 
pushed himself away from the car and 
jumped backwards in order that he might 
not be thrown beneath the car," and that 
his left heel struck the end of a cross tie 
that extended from two to three inches 
above the ground, and that his body was 
turned and he was thrown to the ground 
on his left side with great force and vio- 
lence, the proximate cause of his injuries 
was the insecure condition of the sill step, 
and the allegation as to striking the end 
of the cross-tie was surplusage. Atlantic 
Coast Line R. Co. v. Kennedy, — Ga. — , 
92 S. E. 973. 

F. • 'bvidence. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 376-380, No. 
3, p. 165. 

2. Presumptions and Inferences. 

Inference of Negligence. 

In view of the positive duty imposed by 
the Safety Appliance Act on a carrier to 
furnish safe coupling devices, in an action 
under the Federal Employers' Liability 
Act, negligence may be inferred where a 
coupler opened and permitted a moving 
train to part and the jar resulting from the 
automatic application of the emergency 
brakes caused injury to a brakemari. Min- 
neapolis & St. Louis R. Co. V. Gotschall, 
244 U. S. 66, 61 L. ed. — , 37 Sup. Ct. Rep 
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598, affirming 130 Minn. 33, 163 N. W. 120, 
and 125 Minn. 520, 147 N. W. 430. 

G. Examination of Witnesses. 

Sec also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 380. 

(No. new decisions.) 

H. Issues and Variance. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 380. 

(No new decisions.) 

I. Questions of Law and Fact. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 380, and No. 3, p. 166. 

Negligence. 

In an action under the Federal Em- 
ployers* Liability Act for the death of a 
brakeman the question of the primary 
negligence of the defendant is for the jury, 
where the decedent was killed while ad- 
justing a coupler which, after being un- 
coupled from a car on a curved track, 
would not, without straightening, couple 
automatically by impact with a car stand- 
ing on a straight track. Chicago, Rock 
Island & Pacific R. Co. v. Ray, — Okla. 
— , 168 Pac. 999. 

Cause of Injury. 

Whether a switchman tried to open the 
knuckle of a defective coupler with his 
hand on the supposition that he could do 
so on the separation and rebound of the 
cars following an ineffectual attempt to 
couple them by impact, or whether the 
cars were shoved together in violation of 
his stop signal while he was making such 
adjustment, is a question for the jury in 
an action under the Federal Employers* 
Liability Act. Davidson v. Peoria Union 
R. Co., 203 111. App. 498. 

Proximate Cause. 

ft 

Whether a carrier*s violation of^ the 
Safety Appliance Act in not providing 
handholds on the rear of the tender of a 
switch engine was the proximate cause of 
the death of a switchman who at night 
was thrown from the footboard and killed, 
is a question of fact to be determined from 
all of the circumstances and probabilities 
of the case. Lemee v. Texas & Pacific R. 
Co., — La. — , 75 So. 676. 

J. Instructions. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 380. 

Substitute for Grabiron or Handhold. 

When, in an action under the Federal 
Employers' Liability Act, the jury was in- 



structed at the request of the defendant 
that any iron rod or iron device securely 
fastened to the end of the tender of an 
engine and of which employees could con- 
veniently catch hold while coupling or un- 
coupling cars, was a grabiron or handhold 
within the meaning of the Safety Appli- 
ance Act, and that if a vertical rod on each 
corner of the tender and the pin lifting 
lever across the end thereof were so con- 
structed as to permit employees to grasp 
them while in the discharge of their duties 
in coupling or uncoupling cars, the de- 
fendant was not guilty of negligence, was 
properly modified by stating that such 
was the law only if the jury found that 
such attachments or devices furnished rea- 
sonable security to employees in coupling 
and uncoupling such tender from cars. St. 
Joseph & Grand Island R. Co. v. Moore, 
243 U. S. 311, 61 L. ed. — , 37 Sup. Ct. Rep. 
278, affirming — Mo. — , 186 S. W. 1035. 

Duty to Provide and Keep Safety Devices 
in Repair. 

In an action under the Federal Employ- 
ers* Liability Act for injuries sustained by 
a brakeman where, on the failure of the 
automatic apparatus to work, he went be- 
tween cars to uncouple them, the jury was 
correctly instructed to the effect that it 
was the duty of the defendant to have its 
car equipped with automatic couplers and 
pin lifters or levers so that the cars could 
be coupled and uncoupled without the 
plaintiif having to go between them, and 
also to have and maintain such appliances 
in a proper and workable condition; and 
that the plaintiff could recover if such 
appliances were not in such condition and 
it was necessary for him to go between 
the cars to uncouple them after a train 
was stopped on his signal, and while so 
engaged he was injured by the negligence 
of the engineer in starting the train. 
Nashville, Chattanooga & St. Louis R. 
Co. V. Henry, 158 Ky. 88, 164 S. W. 310, 
S. C. 168 Ky. 453, 182 S. W. 451, affirmed 
without opinion 242 U. S. 626, 61 L. ed. — , 
37 Sup. Ct. Rep. 401. 

Negligence in Failing to Make Repairs. 

An instruction that if the defendant 
knew of a defect in a coupler which caused 
an injury to an employee, or if the de- 
fendant could have known thereof in time 
to notify the employee, or to make repairs, 
and it failed to do so, that it was negli- 
gence, does not erroneously make the de- 
fendant an insurer of such appliances, 
where other portions of the instructions, 
in an action based on the Federal Em- 
ployers* Liability Act, limited the defend- 
ant*s duty to the exercise of ordinary care. 
Vandalia R. Co. v. Holland, 183 Ind. 438, 
108 N. E. 580, writ of error dismissed 242 
U. S. 662, 61 L. ed. — , 37 Sup. Ct. Rep. 212. 
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In an action based on the Safety Appli- 
ance Act for the benefit of a mother for 
the death of a son, whom the evidence 
showed often contributed to her support, 
gave her money whenever she needed it, 
and who stated that he intended to take 
care of her; the jury was properly in- 
structed that in determining the measure 
of damages, "you may take into consider- 
ation the pecuniary value of the son's serv- 
ices until he reached the age of 21 years; 
what sum if any of such services would 
have been received by plaintiff, and if you 
believe from the evidence that plaintiff 
had a reasonable expectation of reciving 
from her son, had he lived, contributions 
to her and her husband's wants and nec- 
essities after he reached his majority, such 
sum as in your judgment would have been 
received out of the earnings of her son by 
her and her husband after arriving at such 
majority." Chicago, Rock Island & Pac. 
R. Co. V. Ray, — Okla. — , 168 Pac. 999. 

K. Arguments. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 387. 

(No new decisions.) 

L. Verdict. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, p. 387-389, and No. 
3, p. 166. 

(No new decisions.) 

M. New Trial. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 389. 

(No new decisions.) 

N. Appeal and Error. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 2, pp. 389-391, and 
No. 3, p. 166. 



X. ACTIONS FOR PENALTIES. 

See generally same section Federal Ry. 
Digest, Vol. I, No. 4, pp. 87-92. 

A. In General. 

See also same section Federal Ry. Digest, 
Vol. I, No: 4, p. 87. 

(No new decisions.) 



B. Nature of Action. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 88. 

(No new decisions.) 

C. Pleadings. 

See also same section Federal Ry. Digest, 
Vol, 1, No. 4, p. 88. 

(No new decisions.) 

D. Evidence. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 89. 

Relative Safety in Use of Hand or Power 
Brakes on Grade. 

In a suit against a carrier based on the 
allegation that in certain specific instances 
the speed of its trains was controlled by 
the use of the hand brakes, and not by the 
power brakes, evidence tending to show 
that, by reason of the steep grade over 
which the movements complained of were 
made, the former method of control was 
safer than the latter, is immaterial, since 
the question of safety was considered and 
determined by Congress when the law 
prescribing the method of control was en- 
acted. United States v. Grand Rapids & 
Indiana R. Co., 244 Fed. 609. 

E. Examination of Witnesses. 

See also same section Federal Ry. Digest, 
Vol. I, No. 2, p. 91. 

(No new decisions.) 

F. Questions of Law and Fact. 

Sec also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 91. 

(No new decisions.) 

G. Instructions. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 91. 

(No new decisions.) 

H. Verdict. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 92. 

Rendering Judgment on Defendant's An- 
swer. 

To allow a recovery by the government 
for a violation of the Safety Appliance 
Act based on admissions in the answer 
of the defendant, although it contains a 
general denial also, does not deprive the 
carrier of its property without due process 
of law. Great ^forthern R. Co. v. United 
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States, — C. C. A. — , 244 Fed. 406, S. C. 
144, C C. A. 209, 229 Fed. 927. 

When the complaint, in an action for 
the violation of the Safety Appliance Act, 
alleged that the speed of an interstate 
freight train was controlled by using the 
hand brakes instead of the power brakes, 
a judgment may be rendered for the gov- 
ernment on the defendant's answer which, 
although it contained a general denial of 
the allegations of the complaint, averred 
that 85 per cent of the cars in such train 
were equipped with power brakes which 
were operated by the engineer in connec- 
tion with the hand brakes, to control the 



speed of the train, since the answer in 
effect admitted and did not deny that the 
speed of the train was controlled by the 
hand brakes, rather than seeking to avoid 
liability by pleading the use of the dual 
means of control. Great Northern R. Co. 
V. United States, — C. C A. — , 244 Fed. 
406, S. C 144, C. C. A. 209, 229 Fed. 927. 

I. Appeal and Error. 

See also same section Federal Ry. Digest, 
Vol. I, No. 4, p. 92. 



(No new decisions.) 
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Boiler Inspection Act 

Section 1. Be it enacted b^ the Senate 
and' House of Representatives of the 
United States in Congress assembled, that 
section two of the act entitled "An act to 
promote the safety of employees and trav- 
elers upon railroads by compelling com- 
mon carriers engaged in interstate com- 
merce to equip their locomotives with safe 
and suitable boilers and appurtenances 
thereto," approved February 17, 1911, shall 
apply to and include the entire locomo- 
tive and tender and all parts and appur- 
tenances thereof. 

Section 2. That the chief inspector and 
the two assistant chief inspectors, together 
with all the district inspectors, appointed 
under the act of February 17, 1911, shall 
inspect, and shall have the same powers 
and duties with respect to all the parts 
and appurtenances of the locomotive and 
tender that they now have with respect 
to the boiler of a locomotive and the ap- 
purtenances thereof, and the said act of 
February 17, 1911, shall apply to and in- 
clude the entire locomotive and tender and 
all their parts with the same force and 
effect as it now applies to loco Tiotive boil- 
ers and their appurtenances. That upon 
the passage of this act, all inspectors and 
applicants for the position of inspectors 
shall be examined touching their qualifica- 
tions and fitness with respect to the addi- 
tional duties imposed by this act. 

Approved March 17, 1915. U. S. Comp 
St. 1916, §§8639a, -8639b. 



Government Control. 

An Act To provide for the operatioii 
of transportation systems while under 
Federal control, for the just compensation 
of their owners, and for other purposes. 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That the 
President, having in time of war taken 
over the possession, use, control, and op- 
eration (called herein Federal control) of 
certain railroads and systems of transpor- 
tation (called herein carriers), is hereby 
authorized to agree with and to guaran- 
tee to any such carrier making operating 
returns to the Interstate Commerce Com- 
mission, that during the period of such 
Federal control it shall receive as just 
compensation an annual sum, payable 
from time to time in reasonable install- 
ments, for each year and pro rata for any 
fractional year of such Federal control, 
not exceeding a sum equivalent as nearly 



as may be to its average annual railway 
operating income for the three years end- 
ed June thirtieth, nineteen hundred and 
seventeen. 

That any railway operating income ac- 
cruing during the period of Federal con- • 
trol in excess of such just compensation 
shall remain the property of the United 
States. In the computation of such in- 
come, debits and credits arising from the 
accounts called in the monthly reports to 
the Interstate Commerce Commission 
equipment rents and joint facility rents 
shall be included, but debits and credits 
arising from the operation of such street 
electric passenger railways, including rail- 
ways commonly called interurbans, as are 
at the time of the agreement not under 
Federal control, shall be excluded. If any 
lines were acquired by, leased to, or con- 
solidated with such railroad or system 
between July first, nineteen hundred and 
fourteen, and December thirty-first, nine- 
teen hundred and seventeen, both in- 
clusive, and separate operating returns 
to the Interstate .Commerce Commission 
were not made for such lines after such 
acquisition, lease, or consolidation, there 
shall (before the average is computed) be 
added to the tptal railway operating in- 
come of such railroad or system for the 
three years ended June thirtieth, nineteen 
hundred and seventeen, the total railway 
operating income of the lines so acquired, 
leased, or consolidated, for the period be- 
ginning July first, nineteen hundred and 
fourteen, and ending on the date of such 
acquisition, lease, or consolidation, or on 
December thirty-first, nineteen hundred 
and seventeen, whichever is the earlier. 
The average annual railway operating in- 
come shall be ascertained by the Inter- 
state Commerce Commission and certified 
by it to the President.- Its certificate 
shall, for the purpose of such agreement, 
be taken as conclusive of the amount of 
such average annual railway operating in- 
come. 

Every such agreement shall provide 
that any Federal taxes under the Act of 
October third, nineteen hundred and sev- 
enteen, or Acts in addition thereto or in 
amendment thereof, commonly called war 
taxes, assessed for the period of Federal 
control beginning January first, nineteen 
hundred and eighteen, or any part of such 
period, shall be paid by the carrier out of 
its own funds, or shall be charged against 
or deducted from the just compensa- 
tion; that other taxes assessed under Fed- 
eral or any other governmental authority 
for the period of Federal control or any 
part thereof, either on the property used 
under such Federal control or on the right 
to operate as a carrier, or on the revenues 
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or any part thereof derived from operation 
(not including, however^ assessments for 
public improvements or taxes assessed on 
property under construction, and charge- 
able under the classification of the Inter- 
state Commerce Commission to invest- 
ment in road and equipment), shall be paid 
out' of revenues derived from railway op- 
erations while under Federal control; that 
all taxes assessed under Federal or any 
other governmental authority for the pe- 
riod prior to January first, nineteen hun- 
dred and eighteen, whenever levied or pay- 
able, shall be paid by the carrier out of 
its own funds, or shall be charged against 
or deducted from the just compensations. 

Every such agreement shall also con- 
tain adequate and appropriate provisions 
for the maintenance, repair, renewals, and 
depreciation of the property, for the cre- 
ation of any reserves or reserve funds 
found necessary in connection therewith, 
and for such accounting and adjustments 
of charges and payments, both during and 
at the end of Federal control as may be 
requisite in order that the property of each 
carrier may be returned to it in substan- 
tially as good repair and in substantially 
as complete equipment as it was in the 
beginning of Federal control, and also 
that the United States may, by deductions 
from the just compensations or by other 
proper means and charges, be reimbursed 
for the cost of any additions, repairs, re- 
newals, and betterments to such property 
not justly chargeable to the United States; 
in making such accounting and adjust- 
ments, due consideration shall be given to 
the amounts expended or reserved by each 
carrier for maintenance, repairs, renewals, 
and depreciation during the three years 
ended June thirtieth, nineteen hundred 
and seventeen, to the condition of the 
property at the beginning and at the end 
of Federal control and to any other per- 
tinent facts and circumstances. 

The President is further authorized in 
such agreement to make all other reason- 
able provisions, not inconsistent with the 
provisions of this Act or of the Act en- 
titled *'An Act making appropriations for 
the support of the Army for the fiscal 
year ending June thirtieth, nineteen hun- 
dred and seventeen, and for other pur- 
poses," approved August tv/enty-ninth, 
nineteen hundred and sixteen, that he may 
deem necessary or proper for such Fed- 
eral control or for the determination of 
the mutual rights and obligations of the 
parties to the agreement arising from or 
out of such Federal control. 

If the President shall find that the con- 
dition of any carrier was during all or a 
substantial portion of the period of three 
years ended June thirtieth, nineteen hun- 
dred and seventeen, because of non-opera- 
tion, receivership, or where recent expen- 
ditures for additions or improvements or 
equipment were not fully reflected in the 



operating railway income of said three 
years or a substantial portion thereof, or 
because of any undeveloped or abnormal 
conditions, so exceptional as to make the 
basis of earnings hereinabove provided for 
plainly inequitable as a fair measure of 
just compensation, then the President 
may make with the carrier such agreement 
for such amount as just compensation as 
under the circumstances of the particular 
case he shall find just. 

That every railroad not owned, con- 
trolled, or operated by another carrier 
company, and which has heretofore com- 
peted for traffic with a railroad or rail- 
roads of which the President has taken the 
possession, use, and control, or which con- 
nects with such railroads and is engaged 
as a common carrier in general transpor- 
tation, shall be held and considered as 
within "Federal control," as herein de- 
fined, ancf necessary for the prosecution of 
the war, and shall be entitled to the benefit 
of all the provisions of this Act: Provided, 
however, That nothing in this paragraph 
shall be construed as including any street 
or interurban electric railway which has 
as its principal source of operating rev- 
enue urban, suburban, or interurban pas- 
senger traffic, or sale of power, heat and 
light, or both. 

The agreement shall also provide that 
the carrier shall accept all the terms and 
conditions of this Act and any regulation 
or order made by or through the Presi- 
dent under authority of this Act or of that 
portion of the Act entitled "An Act mak- 
ing appropriations for the support of the 
Army for the fiscal year ending June thir- 
tieth, nineteen hundred and seventeen, and 
for other purposes," approved August 
twenty-ninth, nineteen hundred and six- 
teen, which authorizes the President in 
time of war to take possession, assume 
control, and utilize systems of transporta- 
tion. 

Section 2. That if no such agreement is 
made, or pending the execution of an 
agreement, the President may neverthe- 
less pay to any carrier while under Fed- 
eral control an annual amount, payable in 
reasonable installments, not exceeding 
ninety per centum of the estimated annual 
amount of just compensation, remitting 
such carrier, in case where no agreement 
is made, to its legal rights for any balance 
claimed to the remedies provided in sec- 
tion three hereof. Any amount thereafter 
found due such carrier above the amount 
paid shall bear interest at the rate of six 
per centum per annum. The acceptance 
of any benefits under this section shall 
constitute an acceptance by the carrier of 
all the provisions of this Act and shall 
obligate the carrier to pay to the United 
States, with interest at the rate of six 
per centum per annurn from a date or 
dates fixed in proceedings under section 
three, the amount by which the sums re- 
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ceived under this section exceed the sum 
found due in such proceedings. 

Section 3. That all claims for just com- 
pensation not adjusted (as provided in 
section one) shall, on the application of 
the President or of any carrier, be sub- 
mitted to boards, each consisting of three 
referees to be appointed by the Interstate 
Commerce Commission, members of 
which and the official force thereof being 
eligible for service on such boards with- 
out additional compensation. Such boards 
of referees s^re hereby authorized to sum- 
mon witnesses, require the production of 
records, books, correspondence, docu- 
ments, memoranda, and other papers, view 
properties, administer oaths, and may hold 
hearings in Washington and elsewhere, as 
their duties and the convenience of the 
parties may require. In case of disobedi- 
ence to a subpoena the board may invoke 
the aid of any district court of the United 
States in requiring the attendance and tes- 
timony of witnesses and the production of 
documentary evidence, and such court 
within the jurisdiction of which such 
inquiry is carried on may, in case of 
contumacy or refusal to obey a subpoena 
issued to any person, corporation, part- 
nership, or association, issue an order 
requiring appearance before the board, or 
the production of documentary evidence 
if so ordered, or the giving of evidence 
touching the matter in question; and any 
failure to obey such order of the court 
may be punished by such court as a con- 
tempt thereof. Such cases may be heard 
separately or together or by classes, by 
such boards as the Interstate Commerce 
Commission in the first instance, or any 
board of referees to which any such cases 
shall be referred may determine. Said 
boards shall give full hearings to such 
carriers and to the United States; shall 
consider all the facts and circumstances, 
and shall report as soon as practicable in 
each case to the President the just com- 
pensation, calculated on an annual basis 
and otherwise in such form as to be con- 
venient and available for the making of 
such agreement as is authorized in section 
one. The President is authorized to enter 
into an* agreement with such carrier for 
just compensation upon a basis not in ex- 
cels of that reported by such board, and 
may include t*herein provisions similar to 
those authorized under section one. Fail- 
ing such agreement, either the United 
States or such carrier may file a petition 
in the Court of Claims for the purpose of 
determining the amount of such just com- 
pensation, and in the proceedings in said 
court the report of said referees shall be 
prima facie evidence of the amount of just 
compensation and of the facts therein 
stated. Proceedings in the Court of 
Claims under this section shall be given 
precedence and expedited in every prac- 
ticable way. 



Section 4. That the just compensation 
that may be determined as hereinbefore 
provided by agreement or that may be ad- 
judicated by the Court of Claims, shall 
be increased by an amount reckoned at a 
reasonable rate per centum to be fixed by 
the President upon the cost of any addi- 
tions and betterments, less retiremeYits, 
and upon the cost of road extensions to 
the property of such carrier made by such 
carrier with the approval of or by order 
of the President while such property is 
under Federal control. 

Section 5. That no carrier while under 
Federal control shall, without the prior 
approval of the President, declare or pay 
any dividend in excess of its regular rate 
of dividends during the three years ended 
June thirtieth, nineteen hundred and 
seventeen: Provided, however, That such 
carriers as have paid no regular dividends 
or no dividends during said period may, 
with the prior approval of the President, 
pay dividends at such rate as the Presi- 
dent may determine. 

Section 6. That the sum of $500,000,000 
is heheby appropriated, out of any moneys 
in the Treasury not otherwise appro- 
priated, which, together with any funds 
available from any operating income of 
said carriers, may be used by the President 
as a revolving fund for the purpose of 
paying the expenses of the Federal con- 
trol, and so far as necessary the amount of 
just compensation, and to provide ter- 
minals, motive power, cars, and other 
necessary equipment, such terminals, 
motive power, cars, and equipment to be 
used and accounted for as the President 
may direct and to be disposed of as Con- 
gress may hereafter by law provide. 

The President may also make or order 
any carrier to make any additions, better-, 
ments, or road extensions, and to provide 
terminals, motive power, cars and other 
equipment necessary or desirable for war 
purposes or in the public interest on or in 
connection with the property of any car- 
rier. He may from said revolving fund 
aclvance to such carrier all or any part of 
the expense of such additions, better- 
ments, or road extensions, and to provide 
terminals, motive power, cars, -and other 
necessary equipment so ordered and con- 
structed by such carrier or by the Presi- 
dent, such advances to be charged against 
such carrier and to bear interest at such 
rate and be payable on such terms as may 
be determined by the President, to the end 
that the United States may be fully reim- 
bursed for any sums so advanced. 

Any loss claimed by any carrier by rea- 
son of any such additions, betterments, or 
road extensions so ordered and con- 
structed may be determined by agreement 
between the President and such carrier; 
failing such agreement the amount of such 
loss shall be ascertained as provided it 
section three hereof. 
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From said revolving fund the President 
may expend such an amount as he may 
deem necessary or desirable for the utili- 
zation and operation of canals, or for the 
purchase, construction, or utilization and 
operation of boats, barges, tugs, and other 
transportation facilities on the inland, 
canal, and coastwise waterways, and may 
in the operation and use of such facilities 
create or employ such agencies and enter 
into such contracts and a|^reements as he 
shall deem in the public mterest. 

Section 7. That for the purpose of pro- 
viding funds requisite for maturing obliga- 
tions or for other legal and proper expend- 
itures, or for reorganizing railroads in 
receivership, carriers may, during the 
period of Federal control, issue such 
bonds, notes, equipment trust certificates, 
stock, and other forms of securities, se- 
cured or unsecured by mortgage, as the 
President may first approve as consistent 
with the public interest. The President 
may, out of the revolving fund created by 
this Act, purchase for the United States 
all or any part of such securities at prices 
not exceeding par, and may sell such 
securities whenever in his judgment it is 
desirable at prices not less than the cost 
thereof. Any securities so purchased shall 
be held by the Secretary of the Treasury, 
who shall, under the direction of the Pres- 
ident, represent the United States in all 
matters in connection therewith in the 
same manner as a private holder thereof. 
The President shall each year as soon as 
practicable after January first, cause a de- 
tailed report to be submitted to the Con- 
gress of all receipts and expenditures 
made under this section and section six 
during the preceding calendar year. 

Section 8. That the President may exe- 
cute any of the powers herein and hereto- 
fore granted him with relation to Federal 
control through such agencies as he may 
determine, and may fix the reasonable 
compensation for the performance of 
services in connection therewith, and may 
avail himself of the advice, assistance, and 
cooperation of the Interstate Commerce 
Commission and of the members and em- 
ployees thereof, and may also call upon 
any department, commission, or board of 
the Government for such services as he 
may deem expedient. But no such official 
or employee of the United States shall re- 
ceive any additional compensation for 
such services except as now permitted by 
law. 

Section 9. That the provisions of the 
Act entitled "An Act making appropria- 
tions for the support of the Army for the 
fiscal year ending June thirtieth, nineteen 
hundred and seventeen, and for other pur- 
poses," approved August twenty-ninth, 
nineteen hundred and sixteen, shall remain 
in force and effect except as expressly 
modified and restricted by this Act; and 
the President, in addition to the powers 



conferred by this Act, shall have and is 
hereby given such • other and further 
powers necessary or appropriate to give 
e£Fect to the powers herem and heretofore 
conferred. The provisions of this Act 
shall also apply to any carriers to which 
Federal control may be hereafter ex- 
tended. 

Section 10. That carriers while under 
Federal control shall be subject to all laws 
and liabilities as common carriers, whether 
arising under State or Federal laws or at 
common law, except in so far as may be 
inconsistent with the provisions of this 
Act or any other Act applicable to such 
Federal control or with any order of the 
President. Actions at law or suits in 
equity may be brought 4>y and against 
such carriers and judgments rendered as 
now provided by law; and in any action at 
law or suit in equity against the carrier, 
no defense shall be made thereto upon the 
ground that the carrier is an instru- 
mentality or agency of the Federal Gov- 
ernment. Nor shall any such carrier be 
entitled to have transferred to a Federal 
court any action heretofore or hereafter 
instituted by or against it, which action 
was not so transferable prior to the Fed- 
eral control of such carrier; and any action 
which has heretofore been so transferred 
because of such Federal control or of any 
Act of Congress or official order or 
proclamation relating thereto shall upon 
motion of either party be retransferred to 
the court in which it was originally insti- 
tuted. But no process, mesne or final, 
shall be levied against any property under 
such Federal control. 

That during the period of Federal con- 
trol, whenever in his opinion the public 
interest requires, the President may 
initiate rates, fares, charges, classifica- 
tions, regulations, and practices by filing 
the same with the Interstate Commerce 
Commission, which said rates, fares, 
charges, classifications, regulations, and 
practices shall %ot be suspended by the 
commission pending final determination. 

Said rates, fares, charges, classifications, 
regulations, and practices shall be reason- 
able and just and shall take effect at such 
time and upon such notice as he may di- 
rect, but the Interstate Commerce Com- 
mission shall, upon complaint, enter upon 
a hearing concerning the justness and 
reasonableness of so much of any order of 
the President as establishes or changes 
any rate, fare, charge, classification, regu- 
lation, or practice of any carrier under 
Federal control, and may consider all the 
facts and circumstances existing at the 
time of the making of the same. In 
determining any question concerning any 
such rates, fares, charges, classifications, 
regulations, or practices or changes 
therein, the Interstate Commerce Com- 
mission shall give due consideration to the 
fact that the transportation systems are 
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being operated under a unified and coordi- 
nated national control and not in compe- 
tition. 

After full hearing the commission may 
make such findings and orders as are 
authorized by the Act to regulate com- 
merce as amended, and said findings and 
orders shall be enforced as provided in 
said Act: Provided, however, That when 
the President shall find and certify to the 
Interstate Commerce Commission that in 
order to defray the expenses of Federal 
control and operation fairly chargeable to 
railway operating expenses, and also to 
pay railway tax accruals other than war 
taxes, net rents for joint facilities and 
equipment, and jcompensation to the .car- 
riers, operating *as a unit, it is necessary 
to increase the railway operating revenues, 
the Interstate Commerce Commission in 
determining the justness and reasonable- 
ness of any rate, fare, charge, classifica- 
tion, regulation, or practice shall take into 
consideration said finding and certificate 
by the President, together with such rec- 
ommendations as he may make. 

Section 11. That every person or cor- 
poration, whether carrier or shipper, or 
any receiver, trustee, lessee, agent, or per- 
son acting for or employed by a carrier or 
shipper^ or other person, who shall know- 
in^gly violate or fail to observe any of the 
provisions of this Act, or shall knowingly 
interfere with or impede the possession, 
use, operation, or control of any railroad 
property, railroad, or transportation sys- 
tem hitherto or hereafter taken over by 
the President, or shall knowingly violate 
any of the provisions of any order or 
regulation made in pursuance of this Act, 
shall be guilty of a misdemeanor, and 
shall, upon conviction, be punished by a 
fine of not more than $5,000, or, if a person 
by imprisonment for not more than two 
years, or both. Each independent transac- 
tion constituting a violation of, or a failure 
to observe, any of the provisions of this 
Act, or any order entered in pursuance 
hereof, shall constitute a separate offense. 
For the taking or conversion to his own 
use or the embezzlement of money or 
property derived from or used in connec- 
tion with the possession, use, or operation 
of said railroads or transportation sys- 
tems, the criminal statutes of the United 
States, as well as the criminal statutes of 
the various States where applicable, shall 
apply to all officers, agents, and employees 
engaged in said railroad and transporta- 
tion service, while the same is under 
Federal control, to the same extent as to 
persons employed in the regular service 
of the United States. Prosecutions for 
violations of this Act or of any order en- 
tered hereunder shall be in the district 
courts of the United States, under the 
direction of the Attorney General, in ac- 
cordance with the procedure for the col- 



lection and imposing of fines and penalties 
now existing in said courts. 

Section 12. That moneys and other 
property derived from the operation of the 
carriers during Federal control arc hereby 
declared to be the property of the United 
States. Unless otherwise directed by the 
President, such moneys shall not be cov- 
ered into the Treasury, but such moneys 
and property shall remain in the custody 
of the same oflicers, and the accounting 
thereof shall be in the same manner and 
form as before Federal control. Dis- 
bursements therefrom shall, without 
further appropriation, be made in the 
same manner as before Federal control 
and for such purposes as under the Inter- 
state Commerce Commission classification 
of accounts in force on December twenty- 
seventh, nineteen hundred and seventeen, 
are chargeable to operating expenses or 
to railway tax accruals and for such other 
purposes in connection with Federal con- 
trol as the President may direct, except 
that taxes under Titles One and Two of 
the Act entitled "An Act to provide reve- 
nue to defray war expenses, and for other 
purposes," approved October third, nine- 
teen hundred and seventeen, or any Act in 
addition thereto or in amendment thereof, 
shall be paid by the carrier out of its own 
funds. If Federal control begins or ends 
during the tax year for which any taxes 
so chargeable to railway tax accruals are 
assessed, the taxes for such year shall be 
apportioned to the date of the beginning 
or ending of such Federal control, and 
disbursements shall be made only for that 
portion of such taxes as is due for the part 
of such tax year which falls within the 
period of Federal control. 

At such periods as the President may 
direct, the books shall be closed and the 
balance of revenues over disbursements 
shall be covered into the Treasury of the 
United States to the credit of the revolv- 
ing fund created by this Act. If such 
revenues are insufficient to meet such dis- 
bursements, the deficit shall be paid out 
of such revolving fund in such manner as 
the President may direct. 

Section 13. That all pending cases in 
the courts of the United States affecting 
railroads or other transportation systems 
brought under the Act to regulate com- 
merce, approved February fourth, eighteen 
hundred and eighty-seven, as amended 
and supplemented, including the com- 
modities clause, so called, or under the 
Act to protect trade and commerce against 
unlawful restraints and monopolies, ap- 
proved July second, eighteen hundred and 
ninety, and amendments thereto, shall 
proceed to final determination as soon as 
may be, as if the United States had not 
assumed control of transportation sys- 
tems; but in any such case the court hav- 
ing jurisdiction may, upon the application 
of the United States, stay execution of 
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final judgment or decree until such time 
as it shall deem proper. 

Section 14. That the Federal control of 
railroads and transportation systems 
herein and heretofore provided for shall 
continue for and during the period of the 
war and for a reasonable time thereafter, 
which shall not exceed one year and nine 
months next following the date of the 
proclamation by the President of the ex- 
change of ratifications of the treaty of 
peace : Provided, however. That the Presi- 
dent may, prior to July first, nineteen 
hundred and eighteen, relinquish control 
of all or any part of any railroad or sys- 
tem of transportation, further Federal 
control of which the President shall deem 
not needful or desirable; and the President 
may at any time during the period of Fed- 
eral control agree with the owners thereof 
to relinquish all or any part of any rail- 
road or system of transportation. The 
President may relinquish all railroads and 
systems of transportation under Federal 
control at any time he shall deem such 



action needful or desirable. No right td 
compensation shall accrue to such owners 
from and after the date of relinquishment 
for the property so relinquished. 

Section 15. That nothing in this Act 
shall be construed to amend, repeal, im- 
pair, or affect the existing laws or powers 
of the States in relation to taxation or 
the lawful police regulations of the several 
States, except wherein such laws, powers, 
or regulations may affect the transporta- 
tion of troops, war materials. Govern- 
ment supplies, or the issue of stocks and 
bonds. 

Section 16. That this Act is expressly 
declared to be emergency legislation en- 
acted to meet conditions growing out of 
war; and nothing herein is to be construed 
as expressing or prejudicing the future 
policy of the Federal Government con- 
cerning the ownership, control, or regula- 
tion of carriers or the method or basis 
of the capitalization thereof. 

Approved March 21, 1918. 
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